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In the Matter of
RUTGERS, THE STATE UNIVERSITY,
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-and- Docket No. CO-H-94-310
RUTGERS COUNCIL OF AAUP CHAPTERS,
Charging Party.
SYNOPSIS

The Public Employment Relations Commission dismisses a
Complaint against Rutgers, The State University. The Complaint
was based on an unfair practice charge filed by Rutgers Council of
AAUP Chapters alleging that Rutgers violated the New Jersey
Employer-Employee Relations Act by refusing to negotiate over its
decision to create a non-tenure track clinical faculty series.

The AAUP also incorporated its allegations in an earlier unfair
practice charge filed before the establishment of the new title
series, and later amended the instant charge to allege that the
employer refused to negotiate over the eligibility of employees in
the clinical position to receive tenure and to be promoted to the
Professor II rank and salary. The Commission concludes that given
the University’s unfettered right to set criteria for academic
tenure, it cannot be forced to negotiate over making tenure
available to employees without the requisite scholarship. The
Commission further concludes that the decision to create the
non-tenure clinical faculty series for nursing and pharmacy was
non-negotiable. Given the holding that eligibility for tenure for
these clinical faculty titles is not mandatorily negotiable, and
the Commission’s belief that the AAUP’s demand to negotiate over
job security is intertwined with its demand to negotiate over
tenure, the Commission declines to find that Rutgers refused to
negotiate in good faith. The Commission also dismisses that
aspect of the Complaint concerning promotion to Professor II.

This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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DECISION
On April 18, 1994, Rutgers Council of AAUP Chapters filed
an unfair practice charge against Rutgers, the State University.
The charge alleges that the employer violated the New Jersey
Employer-Employee Relations Act, N.J.S.A. 34:13A-1 et seq.,
specifically 5.4a(l) and (5),l/ by refusing to negotiate over
its decision to create a non-tenure track clinical faculty

series. The AAUP incorporated its allegations in an earlier

1/ These provisions prohibit public employers, their
representatives or agents from: " (1) Interfering with,
restraining or coercing employees in the exercise of the
rights guaranteed to them by this act. (5) Refusing to
negotiate in good faith with a majority representative of
employees in an appropriate unit concerning terms and
conditions of employment of employees in that unit, or

refusing to process grievances presented by the majority
representative."
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unfair practice charge (C0-94-112) filed before the employer
established the new title series, and later amended the instant
charge to allege that the employer refused to negotiate over the
eligibility of employees in the clinical position to receive
tenure and to be promoted to the Professor II rank and salary.

On September 8, 1994, a Complaint and Notice of Hearing
issued. The employer filed an Answer denying that it had violated
the Act. By way of affirmative defenses, the employer stated that
the Complaint raises matters outside the scope of negotiations;
alleges nothing more than a breach of contract; and is barred by
Article 19 of the parties’ contract.

Hearing Examiner Arnold H. Zudick conducted eleven days
of hearing between March 30, 1995 and February 23, 1996. The
parties filed post-hearing briefs and replies, the last of which
was received on October 17, 1997.

On October 5, 1998, the Hearing Examiner issued a
comprehensive report recommending that the Complaint be
dismissed. He concluded that the employer did not violate the Act
by: wunilaterally creating a non-tenure clinical faculty position;
not changing the qualifications and criteria for promotion to
Professor II to include employees holding the clinical position;
unilaterally submitting the proposal for the new position to the
University Senate for advice; waiting until the advice process was

completed before offering to negotiate over negotiable subjects;

or any other means.
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On April 26, 1999, after extensions of time, the AAUP
filed exceptions. It argues that certain findings of fact are not
supported by substantial evidence and that the Hearing Examiner’s
conclusions are contrary to law. In particular, the AAUP argues
that the Hearing Examiner erroneously held that eligibility for
tenure and for promotion to Professor II are not negotiable
subjects and erroneously held that the administration acted in
good faith.2/

On October 4, 1999, after extensions of time, the
employer filed an answering brief urging adoption of the Hearing
Examiner’s report and recommendations.

We have reviewed the record. We adopt and incorporate
‘the Hearing Examiner’s detailed findings of fact (H.E. at 10-67).

The key question in this case is whether the employer had
an obligation to negotiate over whether clinical faculty positions
would be eligible for tenure or some other form of job security.
That question is predominately one involving the scope of
negotiations. If, and only if, the answer to that question is
yes, then we must answer the questions of when that negotiations
obligation attached and whether the employer intentionally evaded

negotiations by submitting the clinical faculty proposal to the

Senate.

2/ The AAUP does not except to any of the Hearing Examiner’s
findings of fact. 1Its exceptions focus on the Analysis
portion of his decision. We will address those concerns in
our legal analysis.
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Tenure at Rutgers means that faculty members enjoy
continued employment and are not subject to any kind of periodic
review. Generally, the process leading to tenure at Rutgers takes
gsix years. A faculty member is hired as an assistant professor
with a three-year contract. Near the end of that contract, the
individual is evaluated and either offered a second three-year
contract as an assistant professor or asked to leave. Those who
are renewed are evaluated near the end of the second three-year
period and are either promoted to the tenured rank of associate
professor or granted a terminal year to look for other employment.

Tenure at Rutgers applies only to faculty whose positions
are funded by the State. 1In addition to tenure track faculty, the
AAUP also represents non-tenure track faculty in grant-funded
positions, self-sustaining positions such as continuing education
courses from which money is generated and used to pay salaries,
and non-renewable assistant professorships.

University regulations specify the criteria to be used in
considering reappointments, promotions and tenure for different
faculty categories.

For general teaching/research faculty and

extension specialists, the criteria are

teaching, scholarship and service. The primary

criterion is scholarship, including research

accomplishment.

For faculty in the creative and performing

arts, the criteria are teaching, scholarship

and/or artistic accomplishment, and service.

The primary criterion is scholarship and/or
artistic accomplishment.
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For library faculty, the criteria are

librarianship, scholarship and service. The

primary criteria is librarianship.

For county agent faculty, the criteria are

teaching, extension practice and service. The

primary criterion is extension practice.

For extension specialist faculty, the criteria

are teaching, extension scholarship, and

service. The primary criterion is extension

scholarship.

Individuals who make substantial progress and demonstrate
distinction beyond an associate professor level may be considered
for the rank of Professor. The rank of Professor II is reserved
for those who have achieved scholarly eminence in their discipline
and fields of inquiry.

Rutgers College of Nursing offers Bachelor of Science,
Master of Science and Ph.D. degrees in nursing. The Bachelor and
Master programs require clinical instruction for graduation. When
students perform their clinical intervention courses, they are
accompanied and supervised by a clinical faculty member. Students
and supervising faculty are at their clinical site six to eight
hours per day, two days per week.

The College of Nursing appoints about six assistant
professors per year. Approximately 75% do not receive a second
three-year appointment. At the hearing, the Dean of the College
of Nursing explained her reasons for supporting a non-tenure
clinical faculty position.

1. Since the professors who were providing

clinical instruction were not competing for
tenure and, therefore, often leaving faculty
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positions after a three-year term, they had
neither the time nor inclination to study and
understand the curriculum, nor were they able
to stay within the goals and mission of the
curriculum.

2. Due to the turnover of clinical
instructors, the College has often been
unsuccessful in finding new clinical faculty
experienced or talented enough to be accepted
by the institutions and agencies where the
clinical instruction occurs.

3. It is difficult to attract clinical faculty
to tenurable positions because they know that
they may not have the time to do the
publication, research and scholarship necessary
to obtain tenure.

4. Having non-tenure clinical positions would
give the College the ability to renew talented
clinical instructors who maintain their skills,
while still allowing it to remove those
clinical instructors whose skills have waned.

The College of Nursing is accredited by the New Jersey
Board of Nursing and the National League for Nursing. Both
agencies visited the College in the fall of 1992 and accredited
the College in 1993.

The College of Pharmacy offers Bachelor of Science,
Doctor of Pharmacy (Pharm.D.), and Ph.D. degrees. Clinical
instruction is required for the Bachelor and Pharm.D. programs.
As of 1976, the College of Pharmacy had approximately 45 full-time
faculty members. Fourteen of those positions are in the Pharmacy
Practice Department, which is solely responsible for clinical
instruction. Six of those 14 positions are fully funded by the
State and tenure eligible. As of 1996, of the six, only one

faculty member had tenure.
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The Dean of the College of Pharmacy also testified. He
believes that the heavy involvement of the pharmacy practice
faculty in clinical care activities is inconsistent with the
research and scholarship requirements of tenure. Candidates for
clinical tenure track positions are very concerned about whether
they will have enough time and the proper facilities to conduct
their research.

The accrediting organization for pharmacy schools is the
American Council on Pharmaceutical Education (ACPE). The College
was accredited in the 1930s or 1940s and has been reaccredited
since then. The process for reaccreditation began during the
1990-91 academic year with a self-study evaluation. The
self-study report recommended the creation of a non-tenure
clinical faculty track. It noted a danger in the low percentage
of tenured faculty and anxiety among tenure-track faculty over
whether teaching and service were really being counted in
evaluating faculty for tenure. The ACPE accreditation team
conducted a site visit in September 1991. Its report stated that:

The establishment of a non-tenure accruing or

clinical track series may assist in addressing

this issue by balancing the utilization of

non-tenure track appointments with tenure track

and other faculty appointments.
Its accreditation decision provided:

the proposed non-tenure accruing or

clinical-track faculty appointment series will

be necessary to implement the College'’s

comprehensive strategy for development of
clinical faculty resources.
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The evaluators thought a non-tenure line for clinical faculty
would improve morale.

The issue of creating a non-tenure track clinical track
title for Nursing and Pharmacy had existed for many years. For
example, in 1991, the Associlate Provost for Administration and
Personnel wrote to the University’s Vice President for
Administration and Personnel recommending a non-tenure track
position for the Pharmacy Department because of its problems in
retaining faculty, competition from the pharmaceutical industry,
and the research requirements for tenure. At about the same time,
the Dean of Nursing drafted a proposal for a non-tenure track
clinical faculty position. The advantages listed included greater
stability in the clinical instruction program and increased
opportunities for research and scholarship by tenure-track
assistant professors relieved of clinical responsibilities.

On April 7, 1995, the Rutgers Board of Governors adopted
a new Appendix D to its Policy with Respect to Academic
Appointment and Promotions. Clinical faculty was added as a
faculty category; clinical practice was added as a criterion; and
the criteria applicable to clinical faculty were established as
teaching, clinical practice, and service, with the primary
criterion being clinical practice. The definition of clinical
practice in the criteria section anticipates that clinical faculty
will concentrate their efforts and apply their knowledge to

patient and client care; and apply research to the clinical
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setting. Clinical faculty was added to the faculty category as
non-tenure track.

The Hearing Examiner correctly found that the employer
unilaterally established non-tenure track clinical faculty titles
in nursing and pharmacy in response to the high rate of turnover
of faculty performing clinical duties in both schools. In
nursing, the turnover of tenure track faculty performing clinical
practice was so high that students were denied knowledge and
experience they needed to pass their licensing examination.
Having only tenure track positions also hurt the department’s
ability to recruit the best clinical faculty which in turn
threatened its ability to place students in health-related
institutions for instruction, and limited its ability to renew
talented clinical faculty who had neither the time nor the
inclination for extensive scholarship and research. Pharmacy had
high turnover because it could not offer clinical faculty a
renewable position not requiring scholarship and research; and,
health-related institutions preferred clinical instructors whose
attention was not diverted from the clinical setting.

Rutgers argues that it had a compelling educational
policy need to establish the non-tenure track titles that
outweighed any obligation to negotiate. The AAUP argues that
there were alternative means to address the university’s concerns
and that those alternatives could have been addressed through the

collective negotiations process. In particular, the AAUP argues



P.E.R.C. NO. 2000-83 10.
that the employer could have de-emphasized the scholarship and
research criteria for tenure as it has done for other tenure track

titles in the university.

Local 195 v. State, 88 N.J. 393 (1982), articulates the

tests for resolving negotiability disputes:

[A] subject is negotiable between public
employers and employees when (1) the item
intimately and directly affects the work and
welfare of public employees; (2) the subject
has not been fully or partially preempted by
statute or regulation; and (3) a negotiated
agreement would not significantly interfere
with the determination of governmental policy.
To decide whether a negotiated agreement would
significantly interfere with the determination
of governmental policy, it is necessary to
balance the interests of the public employees
and the public employer. When the dominant
concern is the government’s managerial
prerogative to determine policy, a subject may
not be included in collective negotiations even
though it may intimately affect employees’
working conditions. [88 N.J. at 404-405.]

Job security intimately and directly affects the work and

welfare of these employees. See Wright v. City of E. Orange Bd.

of Ed., 99 N.J. 112 (1985); State v. State Supervisory Emplovees

Ass'n, 78 N.J. 54, 84 (1978); Plumbers & Steamfitters v.

Woodbridge Bd. of Ed., 159 N.J. Super. 83 (App. Div. 1978);

Rutgers, the State Univ., P.E.R.C. No. 91-81, 17 NJPER 212, 214

(922091 1991). Academic tenure is one form of job security that
provides review of adverse personnel actions. University faculty
have an additional interest in job security in the form of tenure
because it provides protection from university intrusions into

faculty members’ academic freedom.
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No statute or regulation preempts negotiations over
tenure or job security for faculty at Rutgers. By contrast,
N.J.S.A. 18A:28-5 et seqg. establishes tenure rights after three
consecutive calendar years for public school teaching staff
members and N.J.S.A. 18A:60-6 et seqg. establishes tenure rights
after five consecutive calendar years for county and State college

professors. See also N.J.S.A. 18A:64-20 et seqg. (preserving

tenure rights after reorganization of State college system).
Under some circumstances, tenure or job security for
professional employees at State colleges may significantly

interfere with educational policy. For example, in Association of

New Jersey State College Faculties v. Dungan, 64 N.J. 338, 355

(1974), having unduly high proportions of tenured faculty
disserved sound educational interests. In that case, the State
Board of Higher Education had the right to establish tenure

guidelines without negotiations. In State of New Jersey (Stockton

State College), P.E.R.C. No. 76-33, 2 NJPER 147 (1976), the

college had a prerogative to implement a tenure plan setting a
ratio of tenured to non-tenured faculty. In both cases, having
too high a proportion of tenured faculty threatened the vitality

of the educational institutions. Similarly, in UMDNJ v. AAUP, 223

N.J. Super. 323 (App. Div. 1988), aff’'d 115 N.J. 29 (1989), the

courts held that the university had a managerial prerogative to
unilaterally adopt a mandatory retirement policy because

"[n]othing could be more germane to the educational goals of an
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institution of higher education than the vitality of that
institution as reflected in its ability to hire, retain and deploy

its faculty." 223 N.J. Super. at 335-336. Compare Rutgers

(Rutgers has prerogative to hire part-time lecturers, but once
hired, those employees may be protected by a job security
provision that affords Rutgers an opportunity to evaluate their
performance before tenure is granted). Consistent with scope of
negotiations case law in general, and tenure cases in particular,
we must examine the facts of this case to determine whether the
issue the AAUP sought to negotiate would significantly interfere
with educational policy.

We begin with the employer’s action and the AAUP’s
response because they set the framework for this dispute.

In May 1993, the University’s Vice-President for Academic
Affairs sent a letter to the Chair of the University Senate asking
for the Senate’s advice on a proposed non-tenure track faculty
series. The Senate’s Executive Committee referred the matter to
the Academic Personnel Committee, whose membership included a
member of the AAUP’s leadership.

Having been informed of the proposal, the AAUP made
numerous demands to negotiate. Its first, in September 1993,
demanded to negotiate over all aspects of the proposal that were
mandatory subjects of negotiations. In particular, it asked that:

all references to employment security -- the

question of whether these new positions will

carry the possibility of tenure rather than be

limited to three-year contracts must be

withdrawn from the Administration’s Senate
proposal.
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This request to negotiate over job security was intertwined with a
request to negotiate over whether the new positions would be
tenure-eligible. That makes sense because it does not appear that
either party was contemplating any form of job security other than
tenure.

Later AAUP requests to negotiate also focused on whether
the clinical faculty series could be a tenured position. After
the University Senate adopted a resolution for the clinical
faculty series, the University offered to resume "discussions."
The AAUP responded that it was not interested in resuming
"discussions."

On April 12, 1994, University Vice President Norman
notified the AAUP of the Board of Governors meeting scheduled for
April 15 at which it would consider the clinical faculty series.

He stated that:

if there are specific mandatorily negotiable
subjects that the AAUP wishes to negotiate that
are different from the terms of the contract,
please let me know.

The AAUP responded by renewing its demand for
"negotiations" on the issues of tenurability and eligibility for
the rank of Professor II. The AAUP wrote:

With regard to the Administration’s position

that tenurability is not a mandatory subject of
negotiation, I call your attention to "Rutgers,

the State University, P.E.R.C. No. 91-81 ... in
which it was determined that tenurability of
Visiting Part-Time Lecturers ... is a mandatory

subject of negotiation. How can one in good
faith hold that this subject is mandatorily
negotiable for part-time faculty and not for
full-time clinical faculty.
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Later correspondence from the AAUP again renewed its demand for
negotiations over eligibility for appointment or promotion to
Professor and Professor II and eligibility for tenure.

Thus, we conclude that the AAUP’s overall demand to
negotiate over job security was intertwined with its demand to
negotiate over tenure. Under these circumstances, we will limit
our ingquiry to whether the University violated the Act by refusing
to negotiate over traditional academic tenure for clinical faculty.

The employer argues that it needed to create the
non-tenure clinical positions to maintain the vitality and
integrity of its clinical education programs in nursing and
pharmacy. Because of the scholarship and research demands of
achieving tenure, the turnover rate for clinical faculty was
unacceptably high. In addition, because the clinical faculty knew
that they were not likely to attain tenure, they had neither the
time nor the inclination to study and understand the curriculum.

At first blush, it appears somewhat incongruous that the
solution to high turnover is to deny tenure. But the record
supports the conclusion that tenure was unattainable for most
clinical faculty and that therefore tenure eligibility led to a
high turnover rate.

The question posed by the AAUP is whether the unilateral
creation of the non-tenure clinical faculty series was the only
solution to this educational policy concern. If not, it asserts

that decision should have been subject to the statutory obligation
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to negotiate. The AAUP argues that, in fact, Rutgers changed the
criteria for clinical faculty to de-emphasize scholarship and that
change alone could have addressed the University’s concerns
without having to eliminate tenure eligibility for clinical
faculty. The AAUP notes that the tenure-eligible titles of county
agent and librarian do not have scholarship as the major criterion
for hire or tenure.

On this record, it is not clear that eliminating all
forms of job security for clinical faculty was necessary to the
achieving of the University’s educational policy goals. But given
the University’s unfettered right to set criteria for academic
tenure, it cannot be forced to negotiate over making academic
tenure available to employees without the requisite scholarship.

Snitow v. Rutgers Univ., 103 N.J. 116, 121-123 (1986). In other

words, if Rutgers decides that academic tenure requires
scholarship and that a particular faculty title should not
emphasize scholarship, then an agreement to make that title
tenure-eligible would significantly interfere with an educational
policy determination.

Thus, we conclude that the decision to create the
non-tenure clinical faculty series for nursing and pharmacy was
non-negotiable. Given our holding that eligibility for tenure for
these clinical faculty titles was not mandatorily negotiable, and
given our belief that the AAUP’s demand to negotiate over job

security was intertwined with its demand to negotiate over tenure,
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we decline to find that the University was refusing to negotiate
in good faith when it refused the AAUP’s negotiations demand.

We recognize that this holding may appear unjust from the
perspective of the AAUP because it may have construed its
negotiations demand to encompass all forms of job security.
However, the University cannot be expected to have focused on the
distinction between tenure and job security that neither party was
making clear at that time. We find it more appropriate to clarify
the distinction in what we stated at the outset is essentially a
scope of negotiations determination. Should the AAUP choose to
pursue other forms of job security and make a specific
negotiations demand that the employer believes is not mandatorily
negotiable, the employer may file a scope of negotiations
petition.

As for the issue of promotion to Professor II, we adopt
the Hearing Examiner’s analysis and dismiss that aspect of the
Complaint. We accept the distinction between negotiations over

promotion to higher rank and negotiations over salary.
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ORDER

The Complaint is dismissed.

BY ORDER OF THE COMMISSION

YA, Ml ant . Dtascee
Millicent A. Wasell
Chair

Chair Wasell, Commissioners McGlynn, Muscato, Ricci and Sandman voted

in favor of this decision. Commissioners Buchanan and Madonna voted
against this decision.

DATED: April 27, 2000
Trenton, New Jersey
ISSUED: April 28, 2000
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SYNOPSIS

A Hearing Examiner of the Public Employment Relations
Commission recommends the Commission find that Rutgers, The State
University, did not violate the New Jersey Employer-Employee
Relations Act by unilaterally creating a clinical faculty position
on a non-tenure track; by not changing the qualifications and
criteria for promotion to Professor II to include employees holding
the clinical position; by unilaterally submitting the proposal for
the new position to the University Senate for advice and waiting
until the advice process was completed before offering to negotiate
over negotiable subjects; or, by any other actiomns.

A Hearing Examiner’s Recommended Report and Decision is not
a final administrative determination of the Public Employment
Relations Commission. The case is transferred to the Commission
which reviews the Recommended Report and Decision, any exceptions
thereto filed by the parties, and the record, and issues a decision
which may adopt, reject or modify the Hearing Examiner’s findings of
fact and/or conclusions of law. If no exceptions are filed, the
recommended decision shall become a final decision unless the Chair
or such other Commission designee notifies the parties within 45
days after receipt of the recommended decision that the Commission
will consider the matter further.
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HEARING EXAMINER’S RECOMMENDED
REPORT AND DECISION

On April 18, 1994, Rutgers Council of AAUP Chapters
("AAUP") filed an unfair practice charge with the New Jersey Public
Employment Relations Commission, amending it on June 29, 1994, and
again on July 25, 1995, alleging that Rutgers, The State University
("Rutgers" or "University"), violated the New Jersey
Employer-Employee Relations Act, specifically N.J.S.A.

34:13A-5.4(a) (1) and (5).l/ In the original charge (C-1), the

1/ These provisions prohibit public employers, their
representatives or agents from: "(1) Interfering with,
restraining or coercing employees in the exercise of the
rights guaranteed to them by this act. (5) Refusing to

Footnote Continued on Next Page
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AAUP began its allegations by incorporating into this case the
allegations from its charge against Rutgers in Docket No.
CO-94-112. 1In CO-94-112, the AAUP alleged that: Rutgers, by
correspondence of September 27, 1993 (CP-7), refused to negotiate
with the AAUP over a proposal it (Rutgers) submitted to the
University Senate proposing the creation of a non-tenure track
clinical professor title named the "Clinical Professor Series";
Rutgers violated the AAUP’'s right to negotiate over terms and
conditions of employment by refusing to negotiate until it (Rutgers)
had a completed proposal and the process of receiving advice from
the Senate was completed; and, that Rutgers engaged in a pattern of
conduct designed to deprive the AAUP of its right to negotiate by
refusing to negotiate until Senate review of the proposal had been
completed.

In the instant charge (C0-94-310), the AAUP further alleged
that: Rutgers refused to negotiate in good faith because it
unilaterally prepared and meant to implement the proposed non-tenure
track clinical professor series even though the new positions would
be in its unit; by failing to notify the AAUP that it believed the

non-tenure term of clinical faculty was non-negotiable; by failing

1/ Footnote Continued From Previous Page

negotiate in good faith with a majority representative of
employees in an appropriate unit concerning terms and
conditions of employment of employees in that unit, or

refusing to process grievances presented by the majority
representative."
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to negotiate in good faith by submitting the proposal for clinical
non-tenure track faculty positions to the University’s Board of
Governors for approval without first negotiating over the terms of
tenurability and the cap on rank with the AAUP; by establishing the
non-tenure nature of the position at the time of its proposal
without first negotiating over that subject with the AAUP; by
presenting the proposal to the Senate merely to delay negotiations
over the terms of the new position; by delaying negotiations since
September 1993 to undermine the AAUP’s standing, authority and
ability to negotiate; by intending to negotiate only some terms
pertaining to the new clinical series; by not claiming whether the
tenurability of the new positions was a matter of educational
necessity; by withdrawing its position that tenure for these
positions was non-negotiable; by delaying negotiations until March
29, 1994; by placing the resolution adopting the non-tenurable
clinical series on the Board of Governors Agenda for April 15
without negotiations with the AAUP; by placing in the resolution the
provision that non-tenure clinical appointments may be made
immediately; and by impeding timely access to contractually agreed
upon methods for dispute resolution.

Finally, the AAUP alleged that Rutgers has refused to
negotiate in good faith and that its conduct constitutes repudiation
of its duty to negotiate.

In its first amendment (C-2), the AAUP further alleged that

by letter of April 22, 1994 (CP-26), Rutgers refused to negotiate
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over the eligibility of employees in the clinical position to
receive tenure, and for their promotion to higher rank and salary.

A Complaint and Notice of Hearing was issued regarding the
original and first amended charges on September 8, 1994 (C-1).
Rutgers filed an Answer and affirmative defenses on October 27,
1994, admitting to certain correspondence and documents, but denying
it violated the Act (C-3). Rutgers raised several defenses
including that the matters raised in the Complaint involve subjects
that are outside the scope of collective negotiations; the complaint
alleges nothing more than a breach of contract and does not rise to
the level of an unfair practice; and, that the Complaint is barred
by virtue of Article 19 of the parties collective agreement.

Hearings were held on March 30, May 9, July 25 and 31,
August 8, September 13 and 28, and October 27, 1995, and January 3
and 4, and February 23, 1996.2/

Both parties filed post-hearing briefs and proposed

findings of fact by January 29, 1997, and reply briefs by October

17, 1997.

Procedural History

On October 25, 1989, the AAUP filed an unfair practice

charge with the Commission (Docket No. CO-90-119) (R-2) alleging

2/ The transcripts will be referred to as 1T (March 30), 2T
(May 9), 3T (July 25), 4T (July 31), 5T (August 8), 6T
(September 13), 7T (September 28), 8T (October 27), 9T
(January 3), 10T (January 4), 11T (February 23).
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that Rutgers violated the Act by refusing to negotiate over changes
in the 1989-90 Academic Promotion/Reappointment Instructions, and
that it unilaterally imposed changes in the reappointment, promotion
and tenure procedures. On March 23, 1990, the AAUP filed a petition
for scope of negotiations with the Commission (Docket No. SN-90-62)
(R-4) seeking a determination on whether procedures for promotion,
reappointment and tenure evaluations as proposed in a particular
article were negotiable. Neither the charge (R-2) nor the petition
(R-4) raised an issue over the negotiability of tenure. On July 9,
1990, the parties reached a memorandum of agreement (R-3) resulting
in the withdrawal of the charge in C0-90-119. The scope petition
wag litigated before the Commission and the courts but did not
address the negotiability of tenure. Rutgers, the State University

and Rutgers Council of AAUP Chapters, P.E.R.C. No. 91-44, 16 NJPER

593 (921261 1990), aff’d in pt., rev’d in pt. 256 N.J.Super. 104
(App. Div. 1992), aff’d 131 N.J. 118 (1993).

On October 8, 1993, the AAUP filed its unfair practice
charge with the Commission in Docket No. C0-94-112, amending it on
January 6 and February 24, 1994, alleging that Rutgers violated

paragraphs 5.4 (a) (1) and (5) of the Act. The specific allegations

are set forth above.i/

3/ The parties stipulated that Commission staff conducted an
exploratory conference in C0-94-112 on December 1, 1993;
that an amended charge was filed in CO-94-112 on January 6,
1994; and, that a second amended charge was filed in that
case on February 24, 1994 (47T6).
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On March 11, 1994, the Director of Unfair Practices issued

a decision dismissing the charge in C0-94-112. Rutgers, The State

University, D.U.P. No. 94-29, 20 NJPER 161 (925073 1994). He found

that the charge was premature and did not raise a valid refusal to
negotiate at that time. He indicated that the University had not
yet created the new positions, and concluded there could be no
refusal to negotiate until after a final decision had been made
regarding the creation of the positions.

The Director also held that Rutgers’ request for advice
from the Senate over the creation of a non-tenure track clinical
position was of no significance. He explained that the sincerity of
Rutgers’ desire for review and advice from the Senate was immaterial
to the AAUP’'s refusal to negotiate allegation.

The Director concluded that decision with a footnote
indicating he was not deciding the negotiability of tenure, but
noted that once Rutgers created the position the parties were
obligated to negotiate over mandatorily negotiable subjects and
reminded the parties that either of them could raise negotiability
issues through a scope of negotiations petition.

The AAUP appealed the Director’s decision to the
Commission. It argued, in part, that it should not have to wait for
Rutgers to implement the term of "no tenure" for the new positions

before it can seek negotiations. In Rutgers, The State University,

P.E.R.C. No. 95-41 (1994), the Commission noted that the AAUP had

incorporated the allegations raised in CO-94-112 into this charge
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(CO-94-310), and that the Director issued a complaint in CO-94-310,
and, therefore, denied the appeal in C0-94-112 as moot.

On March 17, 1995, the AAUP filed a motion with me seeking
my disqualification from hearing this case (C-4). The AAUP argued
that I should be disqualified because of credibility determinations
I made in a prior, but unrelated, case between these same parties,

Rutgers, The State University, P.E.R.C. No. 95-32, 20 NJPER 431

(§25221 1994), adopting H.E. No. 94-16, 20 NJPER 130 (925068 1994),
because some of the same witnesses would be testifying at this
hearing, and credibility, it thought, was likely to be an issue.

The University opposed the motion by letter brief of March
21, 1995 (C-5). It argued, in part, that it had raised a
non-negotiability defense in this matter and concluded that
credibility was likely to be of only slight importance.

By letter of March 22, 1995 (C-6), I denied the motion
noting that each case before a hearing examiner is decided based

upon the particular facts of that case. Compare, State v. Marshall,

148 N.J. 89, 276 (1997), and State v. Walker, 33 N.J. 580, 591

(1960) (a judge’s adverse ruling in prior proceedings does not

warrant disqualification); Hall v. NLRB, 941 F.2d 684, 689, 138 LRRM

2266, 2270 (CA 8 1991) (Court rejects argument of ALJ bias where
only evidence of bias is ALJ’s adverse credibility determinations

and findings of fact and conclusions of law); Town of Penfield, 29

PERB (93028 1996), and State of New York (Burns), 25 PERB 43007

(1992) (disqualification of ALJ was not required where alleged bias
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was premised upon ALJ’s rulings and conduct in processing charge).
The AAUP did not file for special permission to appeal my decision
on that motion. N.J.A.C. 19:14-4.6. The hearing commenced on March
30, 1995.

In its opening remarks on March 30, 1995, the University
asserted, in part, that the AAUP was required by their contract
(J-1, Art. 19, Section B) to file a scope of negotiations petition
in this matter (1T37). I noted that the issue of whether the
contract obligated one side or the other to file a scope petition
was not before me. I considered that issue immaterial to the issue
of whether tenure was negotiable for the clinical faculty involved
in this case (1T40; 1T43).

On the third day of hearing in this matter, July 25, 1885,
the AAUP filed its second amendment to the charge (C-2A) alleging
that: on April 7, 1995, without prior notice to the AAUP, Rutgers
adopted an amended "University Policy with Respect to Academic
Appointments and Promotions" (CP-16) incorporating it into the
"Academic Reappointment and Promotion Instructions" for 1995-96; on
June 19, and again on July 12, 1995, Rutgers refused to negotiate
over salary scales and eligibility for access to promotion and
tenure procedures for clinical faculty; Rutgers’ conduct was a
refusal to negotiate in good faith and a unilateral imposition of
negotiable terms of employment; Rutgers has refused the AAUP’'s

demands to negotiate over the terms of the new clinical faculty

series.
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Pursuant to N.J.A.C. 19:14-2.2(a), I amended the Complaint
at hearing on July 25, 1995 to include the second amendment
(3T7-3T8). On the fourth day of this hearing, July 31, 1995,
Rutgers, pursuant to N.J.A.C. 19:14-3.3, filed an amended answer and
separate defenses (C-3A) to the second amendment (4T7-4T8). Rutgers
admitted that it amended its policy on April 7, 1995, and that the
parties exchanged correspondence through July 12, 19395, but it
denied violating the Act. Rutgers raised several defenses including
that the matters raised in the Complaint involved subjects outside
the scope of collective negotiations; that it fulfilled its
negotiations obligation; that the complaint alleged nothing more
than a breach of contract; and, that Article 19 of the parties

collective agreement barred the Complaint.

Issues

In its opening remarks, the AAUP framed the issues in this
case as:

1) When did the obligation to negotiate accrue? (1T19,
1T24). That is, if Rutgers was obligated to negotiate, when was it

first obligated to negotiate over the clinical faculty series
proposal? Before, or just after the proposal was first submitted to
the Senate; during the time the Senate was considering the proposal
but prior to a Senate vote; after the Senate vote but before the
Board of Governors considered the proposal; or, after the vote by

the Board of Governors?
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2) Did the Administration refuse to negotiate (1T24)?
That is, did Rutgers intentionally evade negotiations by submitting
the clinical faculty proposal to the Senate to avoid negotiations
with the AAUP?

3) Is this a negotiable term and condition of employment
(1T24)? That is, whether tenure for clinical faculty was a
negotiable term and condition of employment; and, whether there was
a genuine issue of educational necessity preempting negotiations
over tenure?

The AAUP, subsequently, rephrased the issue as:

...whether or not a series of classifications may

be established for which tenure is not a
possibility without negotiating with the union.

(1T49) .
The AAUP was not asserting it had the right to negotiate over which
employees specifically received tenure, but that it had the right to
negotiate over whether the clinical faculty positions were tenurable
(1T49-1T50) .

In its opening remarks, Rutgers framed the issue in this
case as: whether the AAUP had the right to negotiate over whether
the clinical faculty positions could be tenure track (1T28)?

Based upon the entire record, I make the following:

FINDINGS OF FACT

1. The Collective Agreement: Rutgers and the AAUP are

parties to a collective agreement effective from July 1, 1992
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through June 30, 1995 (J—l).i/ The AAUP generally represents all
faculty members employed by Rutgers engaged at least 50% of their
time in instruction, research, or other academic service. The AAUP
has represented this unit since approximately 1970 (see R-4). There
is no dispute over the inclusion of the clinical faculty series in
the AAUP’s unit.

There is no language in J-1 that addresses tenure, but the
AAUP represents both tenure and non-tenure track positions. Most of
the faculty represented by the AAUP hold tenure track positions
which are renewably funded by the State. The AAUP also represents
faculty holding the following non-tenure track positions including:
grant funded (soft money) positions for which money is provided to
the University for a specific purpose; self-sustaining positions
such as continuing education courses from which money is generated
and used to pay salaries for the positions; and, non-renewable
assistant professorships (including Hill Professorships). Those
non-tenure track positions have been included in the AAUP’s unit
since the 1970’'s (2T68; 8T18-8T21; CP-2, p.20). Visiting faculty
also hold non-tenure track positions but they are not included in
the AAUP’s unit (8T19). The University unilaterally established

that grant funded positions were not eligible for tenure (2T68-2T69;

CP-2).

4/ J-1 was actually signed in April 1994, but was effective
from March 3, 1994 retroactive to July 1, 1992.
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By resolution of July 13, 1984, Rutgers unilaterally
created non-renewable or fixed term non-tenure track Assistant
Professorships (8T22-8T23; R-25, p.8-p.10). The AAUP did not object
to the unilateral creation of those non-tenure track positions. By
letter of January 7, 1985 (R-29), the AAUP asked the University for
information regarding those non-tenure track positions. The
University provided the information by letter of February 5, 1985
(R-28). By letters of July 26 and October 10, 1989 (R-27 and R-26,
respectively), the University provided the AAUP with a list of
non-tenure track assistant professors (R-27). The list contained
approximately 15 names.

The language in J-1, Article 19, Section B.1l and B.2,
addresses how proposed changes shall be handled. It provides that:

B.1. Before being presented to the Board of

Governors, proposed changes in University

Regulations, policies, and/or practices affecting

the terms and conditions of employment of the

members of the bargaining unit shall first be

submitted to the AAUP for negotiation.

B.2. Section B.1l. above shall be construed to

require negotiations only as to those aspects of

such proposed changes that constitute mandatory

subjects of negotiation. Disputes concerning the

application of section B.l1. and B.2. shall be

resolved by submission to the Public Employment

Relations Commission under its

scope-of-negotiation processes.
Neither party complied with Article 19, Section B.2. They did not

file a scope petition with the Commission asking for a determination

over whether tenure for clinical faculty positions was negotiable.
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Article 8, and the salary schedules listed in J-1, provide
different salaries for Professor I and Professor II positions. The
latter position has the highest salary. Unit members holding
certain non-tenured track positions are eligible for promotion
through the Professor I level, but are not eligible for promotion to

Professor II (9T77; CP-16, p.1l0-p.13).

Tenure

2. In an academic environment tenure generally refers to
the permanence with which an employee holds his/her position. At
Rutgers, tenured faculty are not evaluated for the purpose of
deciding whether their employment will continue (9T90). The AAUP’s
former president defined tenure for Rutgers faculty as an
"employment status that is conferred under a variety of different
circumstances upon faculty members so that their continued
employment is not subject to any kind of periodic renewal," and is
no longer at the employers will (1T63). He noted that the concept
of tenure is designed to provide both stability and protection for
academic freedom (1Té64).

Generally, the process leading to the grant of academic
tenure at Rutgers takes six years. Those years constitute a
probationary period. The process begins with the hiring of a
faculty member as an assistant professor with a three year
contract. Near the end of that contract the individual is evaluated

and either offered a second three year contract as an assistant
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professor or asked to leave. Those assistant professors who are
renewed will undergo a lengthy evaluation near the end of their
second three year appointment, and either be promoted to the rank of
associate professor at which point they are granted tenure, or
offered neither promotion nor tenure. The latter employee is
entitled to a seventh year of employment known as the terminal year,
during which he/she may look for other employment, and then is
expected to leave the University (3T102-3T104; 5T58-5T59; 8T15;
8T19-8T20) .

3. The University has many policies, rules, regulations
and instructions regarding tenure. Exhibits CP-2 and CP-3 are
excerpts from the University’s Regulations and Procedures Manual.
Exhibit CP-4 is the University’s 1993-94 Academic
Reappointment/Promotion Instructions. Appendix D of that document
is the University’s policy concerning academic appointments and
promotions. A version of that document, sometimes the same
document, is distributed by the University each academic year (1T74).

CP-2 containg the 1984 regulations concerning faculty
appointments and academic tenure. Those regulations generally
provided for the tenure process as explained above, and noted that
they applied only to those faculty whose positions were State
funded. Those regulations also provided that:

All full-time faculty appointments or

reappointments, after a seven-year period shall

be considered to be without limitation of term

and the appointee shall hold office indefinitely

at the pleasure of the Board of Governors and
shall be said to have academic tenure.
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CP-3 1is the University’s procedures for faculty personnel
actions.

4. Appendix D of CP-4 contains the criteria leading to
promotion and tenure and explains how that criteria is applied.
Article III, Paragraph C of Appendix D (p.6) provides that once
tenure is obtained the University no longer has the freedom to
dismiss the employee, except for cause as provided by University
Regulations (R-31).

Appendix D begins by citing Paragraph 3.30 of the
University Regulation listing the specific criteria to be used in
considering reappointments and promotions (and tenure) for different
faculty categories. The provisions of the regulation are then more
fully explained in Appendix D.

The faculty categories listed in Appendix D include:

1) General teaching/research faculty and extension
specialists. The general teaching/research faculty are the largest
group of Rutgers faculty and can be characterized as the regular
faculty who teach, research and provide service for students
(1T77) . The extension specialists are at Cook College and/or the
N.J. Agricultural Station and they implement programg and/or provide
others with technical assistance.

2) Faculty for the creative and performing arts. This

category includes faculty in the fields of literature, music, art,

dance and drama.

3) Library faculty.
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4) County Agent Faculty. County agents perform extension
practice to service community needs. Extension practice includes
interpreting research results, identifying ways of applying
research, applying research in the field, attracting external
support, and more.

5) Extension Specialist Faculty. These faculty are
specialists in a particular field and perform their duties outside
the University. They create programs; work with clients; recruit,
train, supervise and evaluate program personnel, and more.

The criteria listed in Appendix D include: a) teaching; b)
scholarship; c¢) service; d) artistic accomplishment; e)
librarianship; f) extension practice of county agents; and g)
extension scholarship.

Teaching includes: classroom, field and non-credit
instruction, supervision of research, student internships,
professional practice, academic advising and mentoring, training

extension volunteers and others, writing textbooks and developing

instructional materials, and more.

Scholarship includes: research, direct contributions to
knowledge in that field, design and execution of applied research
through several means including: presentation of papers, attraction
of fellowships and awards, publication, and more.

Service includes: contributions to the academic
profession, the University and to society.

Artistic accomplishment includes: the dissemination of

artistic work through performance, publication or exhibition.
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Librarianship includes: maintaining effective systems,
techniques, services, materials and collections.

Extension Practice of County Agents includes: applying
knowledge to the needs of the community by: interpreting and
applying research, and more.

Extension scholarship includes: assessing client needs,
designing, implementing and disseminating delivery systems,
recruiting, training, supervising and evaluating personnel, and more.

The Appendix lists which of the above criteria will be
applied to the five faculty categories as follows:

1) For general teaching/research faculty and extension
specialists:

Teaching
Scholarship
Service

Of those criteria, the primary criterion is scholarship,
including research accomplishment.

2) For faculty in the creative and performing arts:

Teaching
Scholarship and/or Artistic Accomplishment

Service

The primary criterion is scholarship and/or artistic
accomplishment.
3) For library faculty:
Librarianship
Scholarship

Service

The primary criterion is librarianship:
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4) For county agent faculty:
Teaching
Extension Practice
Service
The primary criterion is extension practice.
5) For extension specialist faculty:
Teaching
Extension Scholarship
Service

The primary criterion is extension scholarship.

Appendix D does not limit any of the above categories of
full-time faculty from eligibility for promotion to Professor. It
notes, however, that an individual must make substantial progress
and demonstrate distinction beyond an associate professor level to
be considered for the professor level. Appendix D further notes
that the rank of Professor II is reserved for those who have
achieved scholarly eminence. It said in pertinent part:

Within the rank of Professor, the designation of

Professor II is reserved for those faculty in the

University (usually already in the rank of

Professor) who have achieved scholarly eminence

in their discipline and fields of inquiry. CP-4,

Appendix D, p.8.

That section then listed the most important criteria for
consideration in determining promotion to Professor II as follows:

...for general teaching/research faculty is

scholarship; for faculty with appointments in the

creative and performing arts is scholarship

and/or artistic accomplishment; for library

faculty is scholarship and/or librarianship; for

county agents is extension practice; and for

extension specialists is extension scholarship.
Only those faculty who have demonstrated
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outstanding achievement in those areas by earning
significant recognition inside and outside the
University are eligible for promotion to
Professor II. Typically, such recognition is
reflected in national and international
reputation in one discipline. Teaching and
service also apply to the general evaluation of a
candidate for promotion to Professor II. A
candidate for promotion to Professor II should be
an exemplary member of the University faculty who
consistently has demonstrated a high standard of
achievement in all professorial roles.

CP-4, Appendix D, p.8.

5. The Senate - The University Senate is composed of
faculty, students and administrators (1T59; CP-1; §7.12A excerpt
from the University’s Regulations and Procedures Manual 1T54). It
is responsible for, among other things, advising the University
President on matters of broad education and research policy. After
the Senate provides the President with a recommendation, the
President normally presents that recommendation, as well as his/her
own recommendation on the issue, to the Board of Governors (CP-1
§50.19a; CP-49 - The 1993 University Senate Handbook pp.5, 7, 14).

Wells Keddie, former AAUP president and still part of the
AAUP leadership, has been a Senate member nearly every year since
the 1970’s (1T153).

6. The College of Nursing - Rutgers College of Nursing

offers Bachelor of Science, Master of Science and Ph.D. degrees in

nursing (5T15). The Bachelor and Master programs require clinical

instruction for graduation, the Ph.D. program does not (5T22-5T23).
The Bachelor and Master programs include theory courses

which are taught in the classroom; process courses which are taught
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in a laboratory to simulate a clinical setting; and clinical
intervention courses which are taught in approximately 60 affiliated
health related agencies including hospitals, mental health
institutions, nursing homes, grade schools, health centers (doctors
offices), in the home with the Visiting Nurses Association, and
other locations (5T12, 5T24-5T25, 5T52-5T53). When students perform
their clinical intervention courses they are accompanied and
supervised by a clinical faculty member at a ratio of no more than
ten students to each faculty member (5T21, 5T23, 5T25; 5T100).
Students and their supervising faculty are at their clinical site 6
to 8 hours a day, two days each week (5T115).

In the Masters program the faculty responsible for clinical
supervision may not be on site with the student every moment, but is
responsible for meeting with the student on a weekly basis (5T112;
5T114).

In 1995, the College of Nursing had approximately 440
Bachelor students and 286 Masters students (5T19; 6T27-6T28). At
that time there were 41.3 state funded positions, about 6 partly
grant funded positions, and about 10 part-time lecturer positions
(5T20). Of the 41.3 positions, eight of them were tenured, four of
which are professors, and of the remaining 35.3 positions
approximately 27.3 of them were assistant professors, the remaining
8 were instructors (5T83-5T84). Normally, all the part-time
lecturers do clinical instruction (5T110). Based upon the above
enrollment, the nursing faculty may have 20 to 24 hours of contact

time instruction per week.
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On average, the College of Nursing has appointed six
assistant professors a year between 1989-90 and 1994-95
(6T34-6T35). They typically receive three year appointments (6T37)
and do not receive a second three year appointment unless they are
potentially tenurable (6T42). Approximately 75% of those assistant
professors do not receive a second three year appointment (6T65).

In the fall of 1995, approximately 80 to 90% of the nursing faculty
taught clinical courses which represents about 30 instructors
(6T69-6T70) .

The College of Nursing is accredited by two different
entities, the New Jersey Board of Nursing, and the National League
for Nursing. The Board of Nursing visits and accredits every four
years, the League does the same every eight years. Both accrediting
agencies visited the College in the fall of 1992 and accredited the
College in 1993 (5T16; 5T116-5T117). Nurses themselves are
certified by the American Nurses Association (6T73).

7. The College of Pharmacy - Rutgers College of Pharmacy

offers a Bachelor of Science degree, a Doctor of Pharmacy (Pharm.D.)
degree, and a Ph.D. degree. Clinical instruction is required for
the Bachelor’s and Pharm.D. programs, but not for the Ph.D. degree.
In 1996, there were 875 students enrolled in the Bachelor’s program,
40 students in the Pharm.D. program, and 60 students in the Ph.D.
program (9T7; 9T9-9T11l; 9T98-9T99).

Both the Bachelor’s and Pharm.D. degree programs educate

their students in the use and dispensing of drugs for patient care
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(9T99) . The Pharm.D. recipient receives more clinical training than
a Bachelor’s recipient and, therefore, can practice at a higher and
more diverse level (9T10).

The College of Pharmacy has five academic departments, but
clinical instruction is only provided through the Department of
Pharmacy Practice and Administration (9T11; 9T10). Clinical
instruction begins in the classroom (9T61-9T62), but the primary
clinical instruction takes place in health related institutions
including hospitals, HMO facilities, nursing homes, the
pharmaceutical industry and other health care agencies (9T9-9T12).
The students, accompanied by their supervising faculty member, see
patients along with physicians and nurses to learn to solve problems
related to drug therapy (9T12).

As of 1996, the College of Pharmacy had approximately 45
full-time faculty members, approximately 30 of which were state
fully funded positions. The remainder were fully or partially grant
funded (9T97-9T98). The state fully funded positions are eligible
for tenure (97T8).

Fourteen of the 45 College faculty positions are in the
Pharmacy Practice Department which is solely responsible for
clinical instruction. Six of those 14 Department faculty positions
are fully state funded and tenure eligible, the remaining 8
positions in the Department are not tenure eligible. As of 1996, of
the 6 state fully funded tenure eligible positions, only one faculty

member, Associate Professor Joseph Barone, had tenure (9T7-9T8;
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9T33; 9T97-9T98). Professor Barone no longer provides clinical
supervision to students, but the five assistant professors holding
tenure eligible positions, and the 8 assistant professors holding
grant funded positions provide clinical supervision to students
(9T62-9T63) .

The accrediting organization for pharmacy schools in the
United States is the American Council on Pharmaceutical Education
(ACPE) . The accreditation or reaccreditation process begins with
self-study prepared by the faculty and administration of the
affected school. The self-study reviews the same areas that will
reviewed by the formal evaluation team. A self-study report is
provided to the ACPE (9T103).

The formal evaluation is conducted by a team selected by
the ACPE which includes faculty and administrators from pharmacy
schools other than the one being evaluated. The team is typically
on-site for three days (the site visit) wvisiting the schools’ enti
operation including its clinical instruction sites. It conducts a
oral exit interview on the third day, then issues a written report
and recommendation to the ACPE. Based upon the written report and
findings the ACPE may grant full or limited accreditation or
reaccreditation, place a school on probation, or reject
accreditation or reaccreditation (9T85; 9T104-9T105). Failure to
obtain accreditation (or reaccreditation) could be disastrous to a
pharmacy program by resulting in the loss of program money and
students because graduates of non-accredited pharmacy schools may

not be eligible to be licensed pharmacists (9T85-9T86; 9T107).

3.

be

re

n
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The ACPE’'s award of full accreditation is normally for six
or seven years. Rutgers College of Pharmacy was initially
accredited in the 1930’s or 1940’s and has been reaccredited since
then. The Pharm.D. program began around 1990 and received initial
accreditation at that time (9T106-9T107). The process for
reaccreditation of the College of Pharmacy began during the 1990-91
academic year with the conduct of the self-study evaluation (R-32a;
R-32b) .
The History of the Proposal for
a Non-Tenure Clinical Faculty

Position Prior to its Being
Presented to the University Senate

8. Issues regarding clinical faculty, including the
creation of non-tenure track clinical positions, have existed at the
College of Nursing since the 1970’'s (5T25). Clinical instruction is
very time intensive. Clinical faculty must spend six to eight hours
a day, two days a week with students in a clinical setting in
addition to preparatory work, classroom instruction, and perhaps
their own clinical practice (5T26-5T27; 6T59-6T60; R-22).

Dorothy DeMaio has taught at Rutgers for 25 years, and was
the Dean of the College of Nursing from approximately 1981 through
October 1995 (5T7). DeMaio supported the creation of a non-tenure
clinical faculty position for four primary reasons. The first
involved the quality of the academic program and the integrity of
the clinical teaching; the second was the stability of the

relationship with the agencies or institutions at which clinical
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instruction occurred; the third was the difficulty with faculty
recruitment; and the fourth was her concern for the safety of the
patients in the institutions where clinical instruction took place
because of the continually changing clinical faculty (5T56).

DeMaio explained the basis for those reasons. I credit her
testimony. There was no significant contrary evidence. First,
since the professors who were providing clinical instruction were
not competing for tenure and, therefore, often leaving faculty
positions after a three year time period, they had neither the time
nor inclination to study and understand the curriculum, nor were
they able to stay within the goals and mission of the curriculum.
That scenario denied students the opportunity for the level of
knowledge and experience they needed for their licensing exam
(5T56-5T57) . The College of Nursing has faculty coming in and out
on a regular basis and has the lowest tenure rate at the University
(5T58) .

Non-tenured clinical faculty could focus more on teaching
students in clinical practice, and would be better able to carry out
their own clinical practice, than employees in tenure track
positions (5T62).

Second, due to the turnover of clinical instructors, the
College has often been unsuccessful in finding new clinical faculty
that were experienced or talented enough to be accepted by the
institutions or agencies where the clinical instruction occurs. Not

having enough clinical faculty acceptable for teaching in those
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institutions threatens the College’s ability to place students in
those institutions (5Té63). When institutions don’t accept a
clinical instructor, the College must assign that instructor to work
with another instructor, or reassign the new instructor to classroom
or lab teaching (5T66-5T68). Having non-tenured clinical positions
would help alleviate that problem because the faculty would then
have time to focus on all aspects of clinical work rather than on
publication and research which must be focused on by tenure track
candidates (5T63-5T64).

Third, it has been the College’s experience that it is
difficult to attract clinical faculty to tenurable positions. The
work load of clinical instructors at Rutgers does not give those
instructors enough time to do the publication, research and
scholarship necessary to obtain tenure. Historically, nursing
faculty have had one of the highest contact hour workloads at the
University which has impaired the College’s ability to attract
faculty into tenurable positions (6T61). Thus, potential faculty
members are more reluctant to accept tenurable positions knowing
they may not have the ability to stay beyond three years and move
upward in the academic community (5T69-5T70).

Fourth, clinical faculty must have the clinical knowledge
and clinical experience to closely supervise ten students working
with patients. The lack of such experience endangers the patients
(5T70) . Having non-tenure clinical positions would give the College

the opportunity to renew talented clinical instructors who maintain
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their skills, while still allowing it to remove those clinical
instructors whose sgkills have waned (5T72-5T73).

9. John Colaizzi has been the Dean of the Rutgers College
of Pharmacy since 1978 (9T92; 9T94). He has been interested in the
creation of non-tenure track clinical positions at the College since
his arrival because such positions are common at most colleges
offering degrees in health care (9T100). In fact, nearly all of the
pharmacy schools in the United States have non-tenure clinical track
positions (9T21).

By the early 1980’s, Colaizzi noticed that clinical faculty
had a greater turnover rate than other College faculty because of
their inability to meet the research and scholarship demands of the
tenure system (9T101). Colaizzi found that many clinical faculty
instructors are primarily interested in clinical practice and
patient care, and not research and scholarship. For many years the
pharmacy practice faculty had talked to Colaizzi about the need to
develop a clinical track at the College of Pharmacy (9T16).

Colaizzi concluded that the heavy involvement of the pharmacy
practice faculty in clinical care activities was inconsistent with
the research and scholarship requirements of tenure (9T102). Some
assistant professors have left the College because of the
tenure/publishing (research and scholarship) requirement
(9T81-9T82). At least one of those assistant professors accepted a

non-tenure track position at another university (9T81).
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Since 1990, Colaizzi has had discussions about non-tenure
track clinical positions with officials from some of the health care
sites where pharmacy students receive clinical training. An
official at one of the College’s affiliated teaching hospitals told
Colaizzi that faculty who are not on a tenure track position
(co-funded faculty) participate more fully in clinical patient care
activities as compared with employees holding tenure track positions
(10T27; 10T31). That same official told Colaizzi that it was easier
to recruit clinical faculty into non-tenure positions in part
because it allowed those instructors to devote more effort to
patients and clinical practice activities (10T31-10T33). Candidates
for clinical tenure track positions are very concerned about whether
they will have enough time and the proper facilities to conduct
their research (9T31-9T33). He also requested that a particular
position be placed on a non-tenure track in order to retain an
assistant professor who refused to accept a tenure track position
(10T32) .

During the 1993-94 academic year, the pharmacy director at
another hospital with which the College is affiliated told Colaizzi
that he would only accept faculty supervisors who were on non-tenure
track positions because he believed tenure-track faculty were
diverted toward research which prevented them from establishing an

effective clinical practice and patient care at the hospital

(10T28-10T29) .
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10. The issue of creating a non-tenure clinical track
title for Nursing and Pharmacy had existed at the University for
many years. On January 8, 1991, Robert Pack, Associate Provost for
Administration and Personnel, wrote a memorandum (the 1/8/91
memorandum attached to CP-37) to the University’s Vice President for
Administration and Personnel recommending the creation of a
non-tenure clinical track position for the Department of Pharmacy.
He recommended clinical faculty be hired in unlimited three year
appointments. His recommendation was based upon Pharmacy’s problem
in retaining faculty because of competition from the pharmaceutical
industry and because of the research requirements for tenure. The
vice-president responded with several questions (1/9/91 memorandum
to CP-37).

That same month (January 1991), Dean DeMaio, after
consultation with Nursing’s Faculty Executive Advisory Committee,
drafted a proposal for a non-tenure track clinical faculty position
(R-22) (5T29-5T32). She recommended renewable three year
appointments. The advantages listed in the proposal included
greater stability in the clinical instruction program and increased
opportunity for research and scholarship by those assistant
professors who could be relieved of clinical responsibilities.
DeMaio had not been directed to create R-22 by Rutgers hierarchy.
She prepared the proposal herself, discussed it with faculty and
Pharmacy’s Dean Colaizzi, then asked her superior, Provost Norman
Samuels of the Newark campus, if he could assist her in moving that

proposal forward (5T12; 5T31).
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On January 24, 1991, Norman Schnayer, Newark’s Associate
Provost, sent a draft proposal for a clinical faculty position in
Nursing and Pharmacy to Deans Colaizzi and DeMaio, and Associate
Provost Pack (CP-45 and attachment to R-23). Schnayer proposed that
the clinical faculty series be non-tenured, and that there be no
opportunity for promotion to Professor II for such faculty because
scholarship was deemphasized (CP-45, Reappointments and
Promotions). He generally explained reasons for the proposal:
Having non-tenured clinical faculty would enable the Colleges to
make long term clinical appointments which benefited students with
clinical faculty who had more experience and continuity; having
clinical faculty would relieve tenure track faculty from clinical
work which would strengthen the academic program and enhance
scholarly development.

On March 20, 1991, Schnayer sent Colaizzi a second draft of
the clinical faculty proposal which included suggestions DeMaio had
made (CP-46). Schnayer recommended three year renewable
appointments. On April 25, 1991, Provost Samuels sent DeMaio a
draft proposal for a non-tenure track clinical specialist position
(CP-36). In that proposal, Samuels noted that tenure track
assistant professors did most of the clinical instruction and that
by creating clinical positions it would relieve those tenure track
professors of clinical instruction and enable them to spend more

time on teaching, scholarship and service.
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On May 10, 1991, Colaizzi sent his proposed position
description for a non-tenure clinical track faculty position to
Associate Provost Pack (attachment to CP-37). Colaizzi explained
the economic need for creating the position. He noted that the only
way to create a non-tenured position was to obtain half the funds
from non-state sources. Since he found that impossible to meet, he
needed a non-tenure position that was fully state funded. Colaizzi
sent a copy of that proposal to DeMaio (CP-37), who sent it to
Provost Samuels (6T11).

On June 18, 1991, Provost Samuels sent a memorandum to
DeMaio and Schnayer (CP-48) informing them he had met with
University officials who agreed to seek the creation of the
non-tenure track clinical position with three year renewable
appointments. He also noted that the proposal should be presented
to the Senate this fall, and to the Board of Governors by December
1991.

On July 27, 1991, Colaizzi sent a memorandum to New
Brunswick Provost, Paul Leath (CP-39), notifying him of actions
taken to create a clinical track position, and asking him to make
the position’s creation a priority.

11. The self-study report that was prepared as part of the
College of Pharmacy accreditation process issued sometime in
mid-1991 (R-32a and R-32b). The report addressed many issues
including the difficulties tenure track employees were having

completing the research and scholarship required for tenure. 1In
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listing accomplishments the College had made, the report,

nevertheless, noted the difficulty Pharmacy Practice faculty were

having achieving tenure because of their diverse responsibilities

which included clinical instruction.

Concerns persist about the reasonableness of
expectations for Pharmacy Practice faculty in
their ability to achieve tenure in view of their
diverse responsibilities and limited time to
devote solely to research (R-32a p. 30).

In the section listing the challenges that needed

addressing, the report recommended the creation of a non-tenured

clinical faculty track which could broaden the base of tenured

faculty.

Essential to establishing a broader base of
tenured faculty in this department will be the
provision of additional faculty lines for
Pharmacy Administration faculty, the
establishment of "clinical-track" lines to enable
the appointment of faculty on state lines whose
major responsibility will be teaching and whose
appointments will be on a non-tenure track basis.
(R-32a pp.35-36).

The report noted danger over the low percentage of tenured

faculty in Pharmacy Practice (R-32a p.43); and anxiety among

tenure-track faculty over whether teaching and service were really

being counted in evaluating faculty for tenure (R-32a p.55). The

report attributed the problem in Pharmacy Practice to excessive

turnover caused in part by a heavy clinical teaching load by

tenure-track faculty and the low number of fully state funded

faculty lines.
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The deficiency in Pharmacy Administration is
becoming increasingly acute and must be
addressed. Excessive turnover of faculty in this
department and the difficulty faculty experience
in obtaining tenure, seriously threatens the
stability and viability of the department and its
programs. The number of faculty in the
department and clinical service that tenure-track
faculty must bear in this department places them
at a severe disadvantage in comparison with most
other faculty in the College. (R-32a p.53).

In reference to tenure-track faculty who perform clinical

instruction, the report summary noted:

Morale is eroded when they sense that the heroic

efforts they have made in keeping the teaching

programs going and dealing with large classes

will not be recognized when they are evaluated

for reappointment, promotion and tenure by

faculty who have much more time to devote to

scholarship. (R-32b p.168).

12. The ACPE accreditation team conducted its site visit
at the College of Pharmacy from September 24-26, 1991 (10T19). At
the exit interview on September 26, Colaizzi discussed the excessive
turnover problem of the clinical faculty with the evaluation team.
The evaluators thought a non-tenure line for clinical faculty was a
good approach to deal with that problem (10T15-10T16) .

Colaizzi also discussed related concerns with the
evaluation team. He noted that the turnover of good clinical
instructors because of the tenure-track titles was making it more
difficult to retain those instructors, which in turn was adversely
affecting the College’s relationship with the best clinical teaching

facilities, and was having a negative impact on the quality of

patient care (10T17).
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In October 1991, the ACPE evaluation team issued its report
on the College of Pharmacy (R-33). The report listed a number of
"points" that needed to be addressed in a timely and satisfactory
manner. They included the need for new faculty positions in
pharmacy practice (R-33 p.8); and the "establishment of the proposed
non-tenure accruing or clinical track faculty appointment series"
(R-33 p.10).

The report then commented on the various points it had
listed. It noted that:

...additional faculty resources are critically

needed in the pharmacy practice area so as to

support a broadened clinical base, to attend to
adequate student supervision in clerkships, to

address enrollment needs,...and to permit the
further pursuit of scholarly activities (R-33
pp.17-18).

In noting that clinical faculty needs should take practice

activities into consideration, the report said:

The establishment of a non-tenure accruing or
clinical track series may assist in addressing
this issue by balancing the utilization of
non-tenure track appointments with tenure track
and other faculty appointments. (R-33 p.18).

In addressing faculty scholarship, the report said:

...faculty resources for the pharmacy practice
area need to be developed in a range of
configurations (e.g., tenure/tenure track,
non-tenure or clinical series, as well as
co-staffed or co-funded positions) to effectively
and efficiently satisfy College goals. (R-33
p.20).
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In January 1992, the ACPE issued its decision and
recommendations regarding the College’s accreditation (R-34). It
continued accreditation for the bachelors in pharmacy program, and
accredited the doctor of pharmacy program. The ACPE noted, however,
that it would review those professional Pharmacy programs earlier
than the normal six-year cycle to determine whether to continue
accreditation. The College was required to submit a report to the
ACPE by May 1994 addressing "issues" cited in R-34 and R-33 (R-34,
p.2). Those issues were raised in the comment and recommendation
section of R-34 which also said that "critical needs exist in
pharmacy practice and pharmacy administration, requiring immediate
attention" (R-34, p.4). The pertinent need addressed by the
Decision provided:

...the proposed non-tenure accruing or

clinical-track faculty appointment series will be

necessary to implement the College’s

comprehensive strategy for development of

clinical faculty resources. (R-34, p.5).

13. On February 25, 1992, Colaizzi sent Associate Provost
Pack a memorandum (2/25/92 memo attached to CP-47) with his comments
on Provost Schnayer’s proposal for clinical track professors in
Pharmacy. In his cover page, Colaizzi told Pack in pertinent part:

The College critically needs the availability of

this special track for faculty. We are being

hurt by not having it. Our accreditation report

also supported a need to establish this
arrangement.

To illustrate the fact that this is an
arrangement that is made by other peer
Universities, I am attaching some information
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that was passed on to me by Joe Barone. It

illustrates that a "regular clinical track" has

been established at the Ohio State University.

This arrangement at Ohio State involves five-year

renewable contracts rather than tenure, and a

primary emphasis on clinical teaching/clinical

pharmacy practice. The precedent also exists at

other AAUP institutions.

On February 26, 1992, Schnayer sent Dean DeMaio a
memorandum (R-23) enclosing the draft of the clinical faculty
position proposal he had prepared on January 24, 1991 (CP-45). The
first time DeMaio saw the CP-45 proposal was when Schnayer sent it
to her with R-23 (5T47; R-23). DeMaio responded to R-23 on February
28, 1992 by returning it with her written comments. She noted that
having non-tenured clinical faculty was a common phenomenon on the
national scene, and that after conducting a national survey found
that non-tenure clinical tracks were the norm (5T47-5T48; R-23).
DeMaio had conducted the national survey by telephone, calling
nursing programs at at least twenty major universities to determine
whether they had clinical faculty positions (5T49-5T50).

On the morning of March 31, 1992, Colaizzi faxed a copy of
CP-47 to Schnayer. That same day Schnayer sent Colaizzi, DeMaio and
Pack a draft for a clinical faculty position in Pharmacy and Nursing
incorporating some changes that had been suggested. The draft and
the first addendum note that tenure track assistant professors are
performing too much clinical instruction making it too difficult for

them to cover the traditional instruction courses in Pharmacy and

Nursing. That, in turn, has weakened their programs and
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necessitated the creation of non-tenure track clinical positions to

perform the clinical instruction. The CP-41 draft provides in

pertinent part:

The constant turnover and the continued need to
orient new faculty members with the Rutgers
standards and requirements increase the workload
of other faculty members, have a negative effect
on instruction and curriculum development and
weaken the bonds between the colleges and health
care agencies.

The ability to hire clinical faculty members will
strengthen the academic programs in the two
colleges and enhance the scholarly development of
the junior faculty at the College of Nursing and
the College of Pharmacy. Their release from
clinical instruction will permit them to devote
more of their time and energy to the schools’s
curricular and research needs. Students in
clinical courses will benefit from the greater
experience and continuity of the clinical
instructors. The University will benefit because
scholarship in the Nursing and Pharmacy [sicl
will increase as the burden of clinical
instruction and supervision is transferred from
traditional Assistant Professors to clinical
faculty members. The University also benefits
because the overall quality of clinical
instruction will be strengthened. It should not
be overlooked that the establishment of clinical
faculty positions will be of great advantage to
the successful candidates for these positions in
that they will be able to obtain respected,
long-term University positions where the criteria
for reappointment and promotion are consonant
with their interests, knowledge and abilities.

The addendum notes:

Because clinical instructors are the only
supervisors of their students and because legally
they must always be present when students are
administering care, the supervisory process is
exhausting. Without a regular core of clinical
faculty, the College of Nursing has found that it
cannot cover all of its courses without relying
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on faculty with traditional criteria. Most of

the Assistant Professors teaching clinical

courses have had to do so every semester.

The hours required of clinical faculty members

are as long as the program is intense. For this

reason, the college is reluctant to assign

Assistant Professors to_an excessive number of

clinical courses but finds that it is necessary

because of the inability to hire qualified

clinical faculty without the benefit of long term

appointments or promotional opportunities.

14. On April 28, 1992, Provosts Samuels and Leath sent
their proposal for a non-tenure track clinical series in Pharmacy
and Nursing to the University’s Vice President for Academic Affairs,
Joseph Seneca; and its Vice President for Administration and
Associate Treasurer, Richard Norman (CP-40). The proposal explained
the difficulty of clinical instruction; the negative impact on
traditional course instruction if tenure-track Assistant Professors
are assigned to clinical instruction; the constant turnover that has
occurred because tenured track professors performing clinical
instruction do not have enough time for scholarship; and, that
non-tenure track clinical positions are the norm in most pharmacy
and nursing schools. The proposal recommended renewable three year
appointments as non-tenured assistant professors.

Richard Norman succeeded Susan Cole who had been the
University’s Vice President for University Administration and
Personnel, and who had had some knowledge of non-tenure track

positions (R-26 - R-29). Norman did not know of Cole’s involvement

in the non-tenure track positions (7T23), and he had not been aware
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of or discussed the subject of the non-tenure track clinical faculty
proposal prior to receiving CP-40 (7T9-7T10).

After discussing the proposal with Vice President Seneca,
Norman gave it to Jean Ambrose, the University’s Assistant
Vice-President for Faculty Affairs (7T9). Ambrose had not seen the
proposal prior to receiving CP-40, but she knew of the need for a
clinical professor series from Dean DeMaio (8T10-8T11, 8T46).
Ambrose was asked to comment on the proposal and she said that the
Pharmacy component should be more developed and she requested
additional information (8T12-8T13; CP-38). On July 17, 1992,

Schnayer asked DeMaio to provide information that Ambrose had

requested (CP-38).

On October 1, 1992, Schnayer sent Colaizzi, DeMaio and Pack

a memorandum with a revised draft for the non-tenure clinical
faculty position (10/1/92 attachment to CP-42). The additional
language added to that draft provided in pertinent part:

The importance of these positions cannot be
overstated. Nor can the need for their
non-tenure track nature. The clinician is
necessarily an active practitioner and as such a
professional whose identity is drawn more from
the clinical environment than from the academic
one. Professional standards dictate that the
training and development of our students depend
on practitioners who bring state of the art
knowledge about their professional
responsibilities and extensive hands-on
experience to the instructional programs in
Pharmacy and Nursing. Given this emphasis, it
cannot be expected that the highly skilled and
experienced clinician who we have long desired to
recruit has the interest or inclination in
pursuing a scholarly path. The opportunity to
have a non-tenure track series will allow the
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College of Nursing and the College of Pharmacy to
hire excellent clinicians. The fact that their
interests are devoted more to their professions
than the academy will prove an advantage to our
students. The non-tenure track positions with
their diminished emphasis on scholarship will
permit Rutgers University to successfully recruit
these valuable men and women.

Attached to that draft was a list of six universities that had
non-tenure track clinical faculty lines at least for their nursing
programs. On November 25, 1992, Colaizzi sent to Pack his suggested
changes to the clinical faculty proposal (CP-42). On December 2,
1992, Schnayer sent Ambrose a revised proposal for the clinical

faculty series incorporating recommendations from both Colaizzi and

DeMaio (CP-43).

That proposal included the following paragraph explaining

the advantage of having designated clinical faculty for both

Pharmacy and Nursing:

The ability to hire clinical faculty members will
strengthen the academic programs in the two
colleges and enhance the scholarly development of
the junior faculty at the College of Nursing and
the College of Pharmacy. Their release from all
or a portion of their clinical instructional
course load will permit them to devote more of
their time and energy to the schools’s curricular
and research needs. Students in clinical courses
will benefit from the greater experience and
continuity of the clinical instructors. The
University will benefit because scholarship in
Nursing and Pharmacy will increase as the burden
of clinical instruction and supervision is
transferred from traditional Assistant Professors
to clinical faculty members. The University also
benefits because the overall quality of clinical
instruction will be strengthened. It should not
be overlooked that the establishment of clinical
faculty positions will be of great advantage to
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the successful candidates for these positions in
that they will be able to obtain respected,
long-term University positions where the criteria
for reappointment and promotion are consonant
with their interests, knowledge and abilities.

In the case of the College of Pharmacy, the
University will also benefit from improved
relationships with teaching hospitals and related
health care institutions in that clinical faculty
members will be able to provide the necessary
programmatic continuity to sustain strong
teaching programs (CP-43).

Senate Action on the Proposal

for a Non-Tenure Clinical Faculty
Position and Implementation

by the Board of Governors

15. On May 14, 1993, Vice President Seneca sent a letter
and a copy of the draft for the non-tenure clinical faculty series
to Professor Paul LaChance, Chair of the University Senate (R-9).
Seneca asked LaChance for the Senate’s advice on the matter. The
draft proposal attached to R-9 was substantially the same as the
proposal Schnayer sent Ambrose on December 2, 1992 (CP-43).§/ The
R-9 proposal recommended the creation of a non-tenure clinical
position with three year renewable appointments and no opportunity

for promotion to Professor II, and included the explanation for

recommending a non-tenure track clinical position that was discussed

in CP-43, CP-42 and CP-41. The proposal attached to R-9 was

assigned number A-9401 by the Senate (4T103-4T104).

5/ The third paragraph in the Appointments, Reappointments and
Promotions section of R-9 contained some additional language
than contained in the same section of CP-43, but the
difference was not material to the examination of this case.
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On May 25, 1993, James Burkley, Secretary of the Senate,
distributed a notice listing the agenda for the upcoming June 4,
1993 meeting of the Senate’s Executive Committee (R-10). The notice
listed A-9401 as a topic for the agenda, and a copy of A-9401, the
proposal for a non-tenure clinical faculty series, was attached to
R-10 (4T18-4T19). At the June 4th meeting, the Executive Committee
referred A-9401 as a "charge" or assignment to the 1993-94 Academic
Personnel Committee (APC) (R-11 p.5). The APC is a standing
committee of the Senate and generally charged with the authority to
review all procedures and regulations b§ which appointments,
promotions and tenure are governed (CP-49, p.23). The Executive
Committee appointed Professor Wells Keddie, a member of the AAUP’s
leadership, to the Academic Personnel Committee (4T23; R-11,
Appendix A). Professor Barone from Pharmacy and Professor Lucille
Joel from Nursing were also on the APC (9T18; 9T40; CP-5).

16. By memorandum of September 2, 1993 (CP-5), Antonia
Tripolitis, Chairperson of the APC, notified the committee members,
including Keddie, that a committee meting had been scheduled for
September 17 to consider A-9401, the clinical professor series. A
copy of A-9401 was attached to the memorandum. Keddie, Barone, Joel
and others attended the September 17th meeting (CP-32).

Prior to CP-5, the AAUP had no knowledge of the move to
create a non-tenure clinical professor series (1T101). After
receiving CP-5, Wells Keddie notified AAUP President Mary Gibson of

A-9401 (2T49). By letter of September 21, 1993 (CP-6), Gibson
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By letter of October 5, *993 (CP-8), Gibson sent Norman the
|
following response to CP-7: |
\
I send you the enclosed material in the hope that
it will help you to understand why your response
to my demand that we begin negotiations on the
proposed Clinical Faculty Series is not
acceptable to the AAUP. I urge you to
reconsider, and I assure you that the AAUP will
not again delay seeking legal enforcement of our
right and obligation to negotiate.
That same day Gibson sent University Senate Chair Professor Natalie
Borisovets a letter (CP-9) explaining the AAUP’s concern over what
Gibson labeled was the University’s failure to negotiate
particularly over whether the clinical faculty series could be a
tenured position. Gibson stated that the AAUP believed the
Administration was attempting to enlist the Senate as an ally to
preempt negotiations. Gibson sought a meeting with Borisovets to
discuss the matter. A copy of CP-9 was sent to Vice President
Norman.
The material attached to CP-8 included ten letters dated
between October 24, 1986 through November 11, 1991 concerning a
prior request for Senate advice that kept the AAUP waiting for
negotiations on another issue about which the University eventually
said was not negotiable. Gibson sent CP-8 to Norman with the
attached materials, and CP-9 to him because she was concerned the
same scenario would occur regarding A-9401 (3T13-3T14).

On December 2, 1993, Professor Joel FAXed a revised

proposal for the clinical professor series (R-13) to the Secretary
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By memorandum of December 6, 1993 (R-14), an APC meeting

was scheduled for December 17 to continue discussions about A-9401.

Professor Joel’s proposal, R-13, was attached to R-14 (4T35). On

December 16, 1993, Pat Hurley, Acting Dean of the College of

Nursing, sent a memorandum (R-24)| to Professor Joel in her capacity
as an APC member expressing the unanimous support of the nursing
faculty for the non-tenure clinicmhl faculty series. R-24 said:

Please be advised that the faculty again

expressed their long te
clinical faculty series.
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reference to tenure from its approval or disapproval of A-9401
(1T114). Keddie then testified that Norman spoke as follows:
Richard Norman assured the committee that in due
time those--that topic would be up for

negotiation, but that it|wasn’t ready yet. They
had to wait for the senate to provide advice.

1T114.
On his direct examination, Norman was asked if he recalled
anything he said at the December L7 APC meeting about clinical
faculty. He recalled being asked|about whether the University would
"negotiate over this," and he testified.

...my response was that we would negotiate over

anything that was negotiable. (7T12)
Norman testified that on December| 17 he was not asked, nor did he
unilaterally identify any subject| that was or was not negotiable
(7T12-7T13) .

At hearing, Norman was shown paragraph four of C-2, the
amended charge in this case. The|pertinent portion of paragraph

four provides:
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sentence. He responded:
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clinical series was negotiable and
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She responded:

I do not recall him ever| having said that (11T38).

I credit both Keddie and|Norman and find that their

testimony is in equipoise and notfinherently inconsistent. The
problem is not in the varacity of the witnesses, it is in the
inferences that are being drawn from what was said. For example,
Keddie only testified that Norman said that "that topic" - referring
to tenure - "would be up for negotiation, but that it wasn’'t ready
yet". Keddie did not testify that Norman said the University would
negotiate over the eligibility for tenure or for the rank of
Professor II. Keddie may have inferred as much from Norman’s
testimony as evidence by what Gibson said Keddie told her, but that
is not what Keddie testified Norman said. I credit Keddie’s
testimony about what Norman said, but I do not draw the same
inference therefrom. I infer that Norman was saying that the topic
of tenure was not yet up for negotiation--that is--it was not yet an

issue for the University to consider. That is consistent with what

Norman told Gibson in CP-7.

I credit Norman and Ambrose that Norman said the University
would negotiate over anything that was negotiable. Keddie did not
dispute that testimony. I further credit their testimony that
Norman did not identify any subject as negotiable or
non-negotiable. I found Norman's candid explanation persuasive that
at that point he did not know what was or was not negotiable and,

therefore, would not have admitted that the nontenurability of the
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clinical position was negotiable as alleged in C-2, nor, for the
same reason, would he have made the remarks attributed to him by
Gibson.

I credit Gibson that Keddie told her that Norman made the
remarks set forth in her testimony, but since she has no personal
knowledge of what Norman said or did not say, her hearsay testimony
is insufficient to prove what Norman said.

Consequently, I find that Norman did not agree or admit
that the University would negotiate over the tenurability of the
clinical faculty series or about someone in that title being able to
obtain the rank of Professor II, nor did he identify any topic that
was or was not negotiable.

18. On December 22, 1993, Professor Joel sent Secretary of
the Senate Burkley a memorandum (R-15) attaching a revised,
completed final draft of the clinical professor proposal and asked
him to review it, and to ask Professor Barone for authorization to
send it to the Senate’s Executive Committee. She also asked him to
forward a copy to APC Chair Tripolitis (4T39). That draft was
consistent with prior drafts recommending a non-tenure clinical
position with no opportunity for promotion to Professor II. By
memorandum of January 10, 1994 (CP-10), the APC Chair sent copies of
the R-15 proposal to APC members and the Executive Committee members
(4T40-4T41). The form of A-9401 attached as the proposal to CP-10
did not change before it was presented to the full Senate (1T115).
Professors Joel and Barone were instrumental in preparing the

proposal and attachments that comprised CP-10 (9T18-9T23).
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On or about January 14, 1994, AAUP President Gibson
received a letter from Nursing Assistant Professor Nancy Redeker
(R-8) urging her (Gibson) to support the proposal for the non-tenure
clinical faculty series which had been overwhelmingly approved by

the Nursing faculty (3T83-3T84). Redeker made certain pertinent

remarks:

The Clinical Faculty Program will be an effective
solution to problems that have plagued faculty at
the Colleges of Nursing and Pharmacy for many
years and will improve our ability to address the
needs of students and health care consumers. The
time-intensive nature of clinical teaching at the
College of Nursing has limited the ability of
tenure-track faculty to achieve the criteria of
scholarship, teaching, and service. Relief from
the burden of clinical teaching will allow
tenure-track faculty to focus on tenure and
promotion criteria with equitable workloads, as
compared with faculty in other Rutgers schools
and departments.

...[Ilt is nearly impossible for tenure-track

faculty to remain directly involved in expert

clinical practice and teaching, while attaining

levels of scholarship required for success at

Rutgers. (R-8)

On January 21, 1994, Gibson sent a letter (R-7) to faculty
members of the Senate asking them to meet with her on February 18,
1994 to discuss A-9401. On January 26, 1994, Senate Secretary
Burkley sent a notice to Executive Committee members for a meeting
scheduled for February 4, 1994 which included discussion about
A-9401.

Minutes were taken at the February 4th Executive Committee

meeting (R-17). They reflect that Vice President Norman, and
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Professors Joel and Barone attended. APC Chair Tripolitis explained
that A-9401 had been discussed and re-worked, and that there was
some opposition to the proposal. Professor Barone apparently
explained that there would be two clinical tracks, one with tenure
and one without. Professor Joel explained that many other schools
that are members of the Association of American Universities had
non-tenure tracks for clinical faculty. The Executive Committee
requested the APC to develop a resolution for its review in
preparation for Senate action on March 25, 1994.

On February 8, 1994, APC members were notified of an APC
meeting for February 18, 1994 to discuss A-9401 (R-18). On or about
February 10, 1994, Professor Keddie and AAUP officials, Professors
Boikess and O’Connor, met with Vice President Norman about A-9401.
The AAUP had requested the meeting to express their opposition to
the non-tenurability of the clinical faculty series and to seek
negotiations on that topic. The meeting did not result in any
agreement (2T15-2T16; 2T95-2T99).

On February 18, 1994, Professor Gibson conducted a faculty
meeting regarding A-9401 as arranged by R-7. The meeting was
attended by certain AAUP Executive Council members, some University
Senators and some Nursing faculty including Professor Joel
(2T17-2T18). Professor Barone attended the meeting, but only for a
short time (2T42). The purpose of the meeting was to explain the
AAUP’s position on the clinical faculty series to senators and

Nursing and Pharmacy faculty. The AAUP explained it favored a
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clinical faculty series but objected to those positions not being
eligible for tenure or advancement to Professor 1I (3T15).

The AAUP further explained it wanted those issues to be
resolved through negotiations (2T19-2T20). One solution offered was
the creation of two tenure tracks, one traditional, one clinical.
The criteria. for the clinical track would be different than the
traditional track (3T95-3T96).

As a result of those discussions, Professor Joel announced
that at the APC meeting to follow that day she would revise the APC
resolution about the clinical faculty series to remove all reference
to the non-tenure nature of those positions (2T19; 3T17).

That same day, February 18, an APC meeting was held as
scheduled by R-18. Professors Barone and Joel attended, but
Professor Keddie was absent (CP-35). As requested by the Senate’s
Executive Committee on February 4, 1994, the APC on February 18
attempted to develop a resolution for the Senate to consider
regarding A-9401. The APC, however, could not reach a consensus on
a resolution for the Senate. Consequently, it prepared two
resolutions to send to the Executive Committee. Draft "A" (CP-12)
recommended the creation of a clinical professor series in Nursing
and Pharmacy but did not include any language that such a position
would not lead to tenure. Draft "B" (R-19 p.[7]) recommended the
creation of a non-tenure clinical professor series. Both drafts
concluded that discussions continue between the University and the

AAUP over tenurability and progression to Professor II (4T50-4T54).
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On February 28, 1994, Senate Secretary Burkley sent the
Executive Committee a memorandum (R-19) scheduling a meeting for
March 11 which would include discussion of the proposal for the
clinical professor series and Drafts A and B which were attached
thereto.

Professor Keddie testified that sometime shortly after
February 18, 1994, he received a telephone call from Professor
Barone who allegedly told him that the administration (of the
University) or someone in the administration had told him (Barone)
that the clinical faculty series would not be established unless it
came without tenure (1T121-1T123; 2T80; 2T83-2T86). Gibson
testified that Keddie told her about Barone’s comment
(11T24-11T25) . Professor Barone denied making that comment and
denied having such a conversation with Keddie (9T41-9T42). I see no
need for resolving the factual conflict. For analysis purposes
only, I will assume Barone made that remark.

19. The Senate Executive Committee met on March 11 as
scheduled. It discussed Drafts A and B and adopted Draft B, the
non-tenure plan, and placed it on the Senate’s agenda for March 25,
1994 (4T55; CP-13). On March 14, 1994, Senate Secretary Burkley
sent Senate members a memorandum (CP-14) scheduling the March 25th
meeting and attached A-9401.

The Senate met on March 25, in part to consider the
resolution marked as Draft B. A motion was made offering the Draft

A resolution in place of Draft B (2T27; CP-15). Professors Gibson,
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NOW, THEREFORE, BE IT RESOLVED that the Board

of Governors hereby authorizes the establishment
of clinical non-tenure track academic
appointments in the Colleges of Pharmacy and
Nursing and the Department of Nursing in the
Camden College of Arts and Sciences, as
specifically defined hereafter:

1. A full-time appointment as a clinical
faculty member is a non-tenure track appointment.

2. A clinical faculty appointment may be
made at any appropriate rank and shall be for a
renewable term of not more than three years. The
letter of appointment for clinical faculty shall
explicitly state the fixed term of the
appointment, the non-availability of tenure, and
the specific responsibilities of the position.

3. A faculty member in a clinical position
is not precluded from applying for or being
offered other University positions, including
tenure-track appointments; however, no preference
is to be accorded him or her in the selection
process for other positions.

4. If an individual who has held a clinical

appointment is subsequently appointed to a

tenure-track position, service in a full-time

clinical position ordinarily will not be credited

to service in a tenure-track position.

BE IT FURTHER RESOLVED that clinical

appointments may be made effective immediately;

[CP-24, p.4; CP-20B]
The resolution did not restrict clinical faculty from moving to the
rank of Professor II.

On April 18, 1994, Norman sent a memorandum (CP-23) to the
AAUP Executive Council responding to the statements John Berkey made
at the April 15 Board of Governors meeting. Norman criticized

Berkey'’s statement, in part as a way of avoiding procedures that

exist to determine whether a particular subject is negotiable. On
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May 6, 1994, Norman sent Gibson a list of individuals (CP-25) who
were sent CP-23. Not everyone on that list was a member of the
AAUP’'s Executive Council (3T32).§/

20. On April 22, 1994, Norman responded to Gibson’s April
15 letter, R-5, in which she demanded negotiations over tenurability
of clinical faculty and their eligibility for the rank of Professor
IT. Norman wrote:

In response to your April 15, 1994 letter, the

University has the right and responsibility to

create positions that meet the educational needs

of the institution. The University believes that

it need not negotiate over the creation of

clinical faculty non-tenure track positions.

With respect to eligibility for the rank of

Professor II, the Board of Governors’ resolution

does not address this subject. In any event, the

criteria for promotion, as you know, are not

negotiable.

[CP-26].
The AAUP noted it did not seek to negotiate over the creation of the
new position nor over any criteria for promotion (3T54).

In compliance with the ACPE report of January 1992, R-34,
which required the College of Pharmacy to submit a report by May
1994 addressing issues regarding its accreditation, the College,

through Dean Colaizzi, and Professor Barone, submitted a report to

the ACPE on April 30, 1994 (R-35) discussing the actions the

&/ The AAUP did not allege that CP-23 or its transmittal
violated the Act. It simply argued that CP-23 was
"indicative" of the University’s motive and intent (3T51;
3T57-3T58) .
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University and/or College had taken to continue its accreditation.
The report noted the University had approved a non-tenure track
clinical faculty position (R-35, p.22). On June 18, 1994, Colaizzi
and Barone attended a meeting of the ACPE which considered the
College of Pharmacy’'s accrediation. Colaizzi and Barone presented
the ACPE with a report they had prepared (R-36) to summarize the
information in R-35 (10T25). R-36 referred to the creation of the
clinical faculty position.

As a result of R-35 and R-36, the ACPE on June 18 continued
the accreditation for the College of Pharmacy (10T26). On June 30,
1994, the ACPE notified the University of its accreditation action
and attached its accreditation report (R-37). In R-37 the ACPE
scheduled the next comprehensive evaluation for Pharmacy in the
1997-98 academic year with an on-site observation during the 1995-96
academic year. The ACPE noted in R-37 that its continuance of
accreditation was based on the progress Pharmacy had made to address
issues raised in R-34, including the creation of a non-tenure
clinical track position. In R-37, the ACPE noted:

Of particular note were modest gains in the

quantitive strength of faculty in the pharmacy
practice and pharmacy administration areas,

creation of non-tenure accruing faculty

positions, continued attrition study and

development of the pharmacy teaching and computer

laboratories. [R-37, p.3. (Emphasis added)]

21. On June 29, 1994, the AAUP filed its amendment in this
case (C-2) alleging in part that Norman’s letters of March 29

(CP-18), April 12 (CP-21) and April 22, 1994 (CP-26) constituted a

refusal to negotiate.
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On July 19, 1994, Gibson sent a letter to Norman (CP-27)
responding point-by-point to his April 18, 1994 memorandum to the
AAUP (CP-23). Gibson criticized Norman for several statements he
made in CP-23, but she also carefully explained why Berkey addressed

the Board. She said:

We sought specifically to negotiate over the

eligibility of those hired in the new positions

to be considered for tenure and for promotion to

Professor II, as well as any other negotiable

subjects.

22. On or about April 4, 1995, the AAUP received the
tentative agenda for the Board of Governors meeting scheduled for
April 7, 1995. That agenda included a proposal to adopt a new
University policy regarding academic appointments and promotions and
a change in University regulations regarding clinical faculty.
Having received the agenda, Gibson telephoned Norman’s office and
requested a copy of the proposed revisions which she eventually
received (3T60-3T62). On April 7, 1995, the Board adopted a new
Appendix D to the University Policy with Respect to Academic
Appointments and Promotions (CP-16), which included a revision to
University Regulation 3.30. CP-16 includes criteria for non-tenure
track clinical faculty. A comparison of the original Appendix D,
CP-4, and the new Appendix D, CP-16, shows that clinical faculty was
added as a faculty category (CP-16, p.12); clinical practice was
added as a criteria (CP-16, p.8); the criteria applicable to

clinical faculty was established as Teaching, Clinical Practice, and

Service (CP-16, p.10), with the primary criterion being Clinical
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The last two paragraphs of that section concerned promotion
to Professor II and were identical to the wording in the original
Appendix D, CP-4, p.8. (Finding of Fact No. 4). The first of those
paragraphs reserved promotion to Professor II for those faculty who
achieved "scholarly" eminence. The second of those paragraphs began
with the following words: "The most significant area of
consideration in determining promotion to Professor II", and then
listed scholarship for general teaching/research faculty;
scholarship and/or artistic accomplishment for creative and
performing arts; scholarship and/or librarianship for library
faculty; extension practice for county agents; and extension
scholarship for extension specialists. As in CP-4, the next
sentence of CP-16 said:

Only those faculty who have demonstrated

outstanding achievement in those areas by earning

significant recognition inside and outside the

University are eligible for promotion to
Professor II.

I believe that "those faculty" and "those areas" used above referred
to the specific items listed in the previous sentence. Since
neither the clinical faculty title, nor the criteria of clinical
practice were included in that paragraph as part of "those faculty"
or "those areas", I find that clinical practice was not included as

a criteria for consideration in determining promotion to Professor

II.

Professor Gibson believed that the language in CP-16 meant

that clinical faculty were precluded from eligibility for those
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to Professor II because clinical
criterion for consideration in d
There were no negotiations over
D (3T62).

The Board’'s adoption of
series did not affect the tenure

faculty members (3T79; 8T27). I

has been hired into a three year
as an assistant professor beginn

In the College of Pharmacy, one

track position since July 1995.
switched from a non-tenure co-fu
clinical position (9T69-9T70; 10

23. As a result of CP-

Norman a demand to negotiate (CP
On April 7, 1995, the B
changes in the above me
policies that affect ma
and conditions of emplo
scales and eligibility
for tenure of unit memb

I credit Ambrose’s tg

65.
laries (3T63). Assistant Vice

age in CP-16 meant that clinical
lon to Professor, but not Professor
estimony of what CP-16 meant. Based
own reading of the Promotion to

nd that clinical faculty were

sor, but not eligible for promotion
practice was not established as a

btermining promotion to that rank.

hny of the changes made in Appendix

the non-tenure clinical track

or salary of any tenure track

h the College of Nursing, one person
non-tenure clinical track position
ing after July 1, 1995 (6T43-6T44).
berson holds a non-tenure clinical
That person had requested she be
hded position to the non-tenure
T32; 10T48).

16, Gibson, on June 13, 1995, sent

-28) as follows:

pbard of Governors adopted
htioned regulations and
ndatorily negotiable terms
yment including salary
for certain promotions and
ers, specifically those in
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clinical faculty positif

demand for negotiations

Norman responded on June 19, 199

over the criteria for appointmen
made the following offer to nego

If the AAUP wishes to n
for clinical faculty th
salary schedules for ot
members, please send me

Gibson responded to CP-

(CP-30). She said:

I write in response to
1995, replying to mine
was perhaps not as clea

It is our position that
regulations and policie
Governors on April 7, 1
negotiable terms and co
persons employed or to
faculty positions. 1In

(not criteria) for appof

the ranks of Professor
appears to be preclude

tenure, which is explicl

mandatorily negotiable.
pending demand for neg

She did not submit a proposal £9

schedule. Norman responded to (O
(CP-31).
for tenure and promotion to Prof]

promotion to Professor II and, t

66.

bns. We renew our pending
over these terms.

5 (CP-29) declining to negotiate

s and promotions of faculty, but he
fiate salary:

pgotiate salary schedules
bt are different than the
her bargaining unit

a proposal.

P9 by letter of June 27, 1995

your letter of June 19,
bf June 13, 1995, which
 as it should have been.

changes in the subject
adopted by the Board of
95 affect mandatorily
ditions of employment of
e employed in clinical
articular, eligibility
ntment or promotion to
nd Professor II, which
and eligibility for

tly precluded, are

We again renew our
iations over these terms.

14

r a separate clinical faculty salary

P-30 by letter of July 12, 1995

He stated he did not see a distinction between eligibility

essor II and criteria for tenure and

herefore, declined to negotiate.
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(CP-44) .

4

Gibson responded to CP-31 by letter of August 22,

67.

1995

She defined what she me¢ant by eligibility as being in a

position to be considered or evaluated for the possible granting of

tenure or promotion to Professor

standards of accomplishment

(i.el

II; and defined criteria as the

service, clinical practice, etc.)

I

that are applied when considering a faculty member for tenure or

promotion.

On November 14, 1995, G
to negotiate over whether clinic
evaluated for tenure and for pro
CP-50 did not contain a proposal
or any other term affecting clin
CP-50 by requesting Norman to ad
changed its position regarding n
President Ambrose responded to C
(CP-51).
long after the Board’s April act
stated that the proposal was not

Although the AAUP clear
submitted a proposal, to negotia
faculty and their movement to th
submit proposals to negotiate ov
clinical faculty (2T79-2T80; 3T8§
negotiations between the AAUP an
the clinical faculty positions p
(3T60; 7T32) .

hearing 3T66;

Gibson then renewed her demand to negotiate.

ibson sent Norman a formal proposal
nl faculty would be eligible to be
motion to Professor II (CP-50).

to negotiate over salary schedules,
ical faculty. Gibson concluded
vise Keddie if the University had
egotiations. Assistant Vice

P-50 by letter of December 22, 1995

Ambrose criticized Gibgon for submitting a proposal so

ion, she (Ambrose) nevertheless,
negotiable.

ly expressed its desire, and

te over the tenurability of clinical
e rank of Professor II, it did not
er any other subjects affecting

8; 7T10-7T11; 7T33). There were no
d the University regarding terms of

rior to the commencement of this
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ANALYSIS

The AAUP raised numerous allegations/issues in this case.
It is not my intent to answer all the issues as specifically framed
by the parties, but to address what I believe are the significant
issues raised by the litigation. The primary issue was a
combination of the issues raised by the parties, that is, was the
University obligated to negotiate with the AAUP over whether the
clinical faculty title could be a tenure or non-tenure track
position, and/or whether there was a genuine issue of educational
necessity preempting negotiations over tenure. An important but
secondary issue was whether the University was obligated to
negotiate with the AAUP over whether employees holding the new
clinical faculty position were eligible for promotion to the rank

and salary of Profesgssor IT.

The Primary Issue

Deciding the primary issue requires the implementation of

the Supreme Court’s three-part test in Local 195, IFPTE v. State, 88

N.J. 393 (1982), used for determining whether a subject is
mandatorily negotiable. The Court held:

[A] subject is negotiable between public
employers and employees when (1) the item
intimately and directly affects the work and
welfare of public employees; (2) the subject has
not been fully or partially preempted by statute
or regulation; and (3) a negotiated agreement
would not significantly interfere with the
determination of govermmental policy. To decide
whether a negotiated agreement would
significantly interfere with the determination of
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governmental policy, it

the interests of the pul

public employer. When
the government’s manage
determine policy, a sub
in collective negotiati
intimately affect emplo
[88 N.J. at 404-405.]

There was no significan
First, tenure is a form of job s
affects the work and welfare of
State Supervisory Ees.

Assn., 78

Steamfitters v. Woodbridge Bd. E

69.

is necessary to balance
plic employees and the
rhe dominant concern is
rial prerogative to

ject may not be included
bns even though it may
rees’ working conditions.

 dispute over the first two tests.
pcurity and job security intimately

public employees. See, State v.

N.J. 54, 84 (1978); Plumbers &

4 . 83

1]

1978); Rutgers, The State Univer

159 N.J.Super. (App. Div.

ity, P.E.R.C. No. 91-81, 17 NJPER

212, 214 (922091 1991). Second,

negotiations over tenure for fac

18A:28-5 et seq. addressing tenu
18A:60-6 et seqg and 18A:64-20 et

and state college professors wit
Rutgers.g/

The third Local 195 tes
While no statute

in this case.

over tenure here, the Supreme Cd

N.J.S.A. 18A:65-6 neither
Rutgers professors. It pi

Nothing in this chapter sH
any person of any right of
or under any retirement sy
disability or social secup
he is entitled by law or (¢

no statute or regulation preempts

ulty at Rutgers. Compare, N.J.S.A.

re for school teachers, and N.J.S.A.
gseq. addressing tenure for county

h N.J.S.A. 18A:65-6 which applies to

t is the one that makes a difference
or regulation preempts negotiations

urt has already restricted

guarantees nor denies tenure to
ovides:

all be construed so as to deprive
tenure, or under civil service,
stem, or to any pension,
ity or similar benefits,
ontractually.

to which
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negotiations over tenure issues
setting, and may have held tenur
non-negotiable in that setting a
Jersey State College Faculties v
State Board of Higher Education
tenure to faculty in state and c
intended to give the colleges gr
ratio of tenured to non-tenured
part, that the State Board’s uni
Relying on its earlier cases fin

policy were within management’s

Act, Dunellen Bd. Ed. v. Dunelle

70.

in the college and university

=)

(at least for faculty) to be

l together. In Association of New
. Dungan, 64 N.J. 338 (1974), the

hdopted guidelines for granting
bunty colleges. The guidelines were
cater flexibility in establishing a
employees. The Union argued, in
lateral action violated the Act.
Hing that matters of educational
prerogative and not subject to the
Ed. Assoc., 17

64 N.J. (1973) ;

Burlington Co. Collg. Fac. Assoc. v. Bd. Trustees, Burlington Co
Collg., 64 N.J. 10 (1973); Bd. Ed. City of Englewood v. Englewood
Teachers Assoc., 64 N.J. 1 (1973)), the Dungan Court found the

Board’s action to be a managemenft prerogative and held in pertinent

part:

While the guidelines togwards institutional

excellence and greater
granting of tenure undg
consequences, they embd
mandatorily negotiable

Englewood....
[64 N.J. at 355.]

The Court then cited with approv

...that collective barg
universities not extend
tenure and related facu
that grievances involvi

lty personnel matters,
ng issues of freedom and

administrative care in the
ubtedly entail individual
dy only matters not
under the principles
expressed in Dunellen, .|..

Burlington, and

al the following recommendation:

aining in colleges and

to academic freedom and
and
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tenure be referred to a

the collective bargaini
[64 N.J. at 355.]

The Dungan Court conclu

Dunellen that even though the is
mandatory negotiations,

voluntary discussion by the part

labor re

rademic procedures outside
g process.

Hed its discussion citing from
Bue was outside the field of
lations would be enhanced by

356.

ies over the issue. 64 N.J.

71.

Although Dungan was isspied long before Local 195 and other

Court cases ruling on the negoti

Court in The Matter of Universit

pbility of various subjects, the

v of Medicine and Dentistry of New

Jersey (UMDNJ), 144 N.J. 511 (19

cited recommendation from Dunganl.

intern doctor/employee was suspe

performance.

Interns and Residents (CIR).

provide CIR certain requested in

representative attend a hearing

interns request for union repregentation.

subsequently terminated. CIR £fij
the Commission found that the Un
particularly by denying the intd
right to union representation at

Although the Court affirmed, it

96), recently relied on the above

144 N.J. at 534. In UMDNJ, an

nded due to his questionable

Thie University, however, would not

formation, nor would it let a CIR
on the interns behalf despite the
The intern was

led an unfair practice charge and

iversity violated the Act

rn his "Weingarten" rights (the

an investigatory interview).g/

clearly provided that rights unde

9/ NLRB v. J. Weingarten, Ind., 420 U.S. 251, 88 LRRM 2689
(1975). See also East Brunswick Bd. Ed., P.E.R.C. No.
80-31, 5 NJPER 398 (910204 1979).

He sought assistance from his union, the Committee on

r
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the Act could not interfere with

its academic freedom.

developed by other courts.

110 N.J. 432,

11s,

122

The Court

To the extent that UMDN
assertion of its right

is no doubt that the Em
Act will not be permitt
effort. [144 N.J. at 5

The Court has adopted t

said:

J's actions do involve its
Fo academic freedom, there
bloyer-Employee Relations

bd to frustrate that

34 . 1]

72.

the University’s right to assert

he concept of academic freedom

The State University,

Dixo
448-449 (1988); Sn
(1986). In Dixon, the

...courts have develope
"[ajacademic freedom, [
specifically enumerated
long has been viewed as
First Amendment." [Cit
extent of this academic

v. Rutgers,
itow v. Rutgers University,
Court held:

1 a concept of

hich,] though not a
constitutional right,

a special concern of the
htions omitted.] The
freedom concept was

charted thirty years a
in his oft-quoted conc

Hampshire, 354 U.S. 234,
1218, 1 L.Ed.2d 1311, 1

of "four essential fre
namely, the freedom to
"on academic grounds w
taught, how it shall be
admitted to study."

In addressing the issud

by Justice Frankfurter
rence in Sweezy v. New
263, 77 S.Ct. 1203,

32 (1957), when he spoke
oms" of universities,
etermine for themselves
may teach, what may be
taught and who may be

of academic freedom this

Court has recognized the essential role that the

selection of faculty pl
academic institutions.

at 123, we noted that "
fully implicate an inst
responsibility than theg
promote, and retain tea
this selection process
about such matters as
gscholarship, and profe
subjective, and [also]
into aspects of arcane
competence of individua
traditionally been "vig

ays in the development of
In Snitow, 103 N.J.
[n]o decision can more
itution’s academic
decision to hire,

ching faculty." Since
involves "[d]eterminations
eaching ability, research

sional stature [that] are
often involve inquiry

scholarship beyond the

1 judges," courts have

ilant not to intrude" into

103 N.J.
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this area to the extent

knowledge is required.
[110 N.J. at 448-449.]

In UMDNJ, the Court fou

Weingarten rights would not inte

freedom because it was still fre
But the Court also emphasized th

. ..cases have recognize
by the Act will be pree
on important educationa
533],

73.

that such specialized
[Citations omitted].

nd that granting the intern his

Ffere with the University’s academic

=)

to make its academic decision.

t its:

that rights guaranteed
pted when they infringe
policies. [144 N.J. at

at which point the Court cited Dlhngan, among other cases, and relied

again on the recommendation abou

in Dungan. 144 N.J. 534.

The Commission, too, ha
to matters of educational policy

Orange-Maplewood Bd. Ed., P.E.R.

(27225 1996); 01d Bridge Tp. Bd

334, 339 (925175 1994); Rutgers,

[ academic freedom and tenure cited

b held that academic freedom relates

and is non-negotiable. South

-

. No. 97-54, 22 NJPER 411, 412

L Ed., P.E.R.C. No. 95-15, 20 NJPER

The State University, P.E.R.C. No.

91-81, 17 NJPER 212, 216 (922091

P.E.R.C. No. 85-100, 11 NJPER 23

State University, P.E.R.C. No. 8

1983); Edison Twp. Bd. Ed., P.E.

(114055 1983).

Based upon Dungan, UMDN

1991); North Hunterdon Bd. Ed.,

B, 235 (916090 1985); Rutgers, The

1-44, 9 NJPER 661, 662 (414286

R.C. No. 83-100, 9 NJPER 100, 102

;, and other reasons I will explain

more fully below, I find that th

clinical faculty position on a n

p University’s decision placing the

pbn-tenure track was an exercise of
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its academic freedom, thus, non-hegotiable.

74.

I do not reach in this

decision whether Dungan and UMDN{J intended to eliminate from

negotiations all issues of tenurfp for University faculty members.

Notwithstanding the aboye analysis,

the application of the

third Local 195 test must begin Wwith the determination of what was

the dominant concern in establishing the clinical faculty position

on a non-tenure track. If the rpason was one of educational policy

and/or academic freedom it was npn-negotiable.

The record shows that pfior to the creation of the clinical

faculty series, there was no spefifically designated clinical

position in the Colleges of Nursfing and Pharmacy. The move to

create the non-tenure clinical spries came from the Colleges

themselves, not from the adminisftration of the University. Deans

DeMaio and Colaizzi explained the need for non-tenured clinical

faculty in their respective Collgges

(Findings of Fact 8 and 9).

DeMaio noted the turnover of tenure track faculty performing

clinical practice was so high it]| was denying students certain

knowledge and experience they needed to pass their licensing exam;

and having only tenure track poslitions was adversely affecting

Nursing’s ability to recruit the best clinical faculty which in turn

threatened its ability to place [students in health related

institutions for instruction, and limited its ability to renew

talented clinical faculty who had neither the time nor inclination

for extensive scholarship and research.
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Similarly, Colaizzi not

rate because it could not offer

position not requiring scholarsh

related institutions preferred,

positions for clinical instructo

attention from the clinical sett

time period, the ACPE withheld £

until a non-tenure track clinica

Having reviewed the fac
leading to the creation of the n
was to give Nursing and Pharmacy

competitive clinical instruction

That included their ability to
the best clinical faculty they
University needed a non-tenure t

am also particularly convinced t

non-tenure clinical position wou

ability to maintain its accredit

offer a clinical instruction pro

institutions. Such a result cou
Colleges’ educational goals and
reputation.

Consequently,

create the non-tenure track clin

academic freedom and a policy de

r

C

75.
bd that Pharmacy had a high turnover
rlinical faculty a renewable

Lp and research; and, the health

and some required, non-tenure track
rs to avoid diverting their

ing. Additionally, during that same
inal accreditation for Pharmacy

L faculty position was created.

I find that

S, the dominant concern

bn-tenure track clinical position
the ability to include a viable and
program in its course of study.
bcruit, hire and continue to employ
buld find. To do that the
rack clinical faculty position. I
hat the failure to have created a
1d have jeopardized Pharmacy’s
htion and both Colleges’ ability to
gram in off-campus health related
1d have severely damaged the

the University’s overall academic

I find thit the University’s decision to

ical position was an exercise of its

termination made to implement its
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educational goals. Negotiations
significantly interfered with th
qualified and accredited clinica
therefore, not mandatorily negot

That result is consiste

language in State of N.J. (Stock

76-33, 2 NJPER 147 (1976). In t

regulations dealing, in part, wi

non-tenured faculty. The State

proportion was a non-negotiable
was intended to address problems
tenured faculty which limited th

new programs, hire newly trained|

new subject areas, adjust facult

enrollment, and to assure innoval

In agreeing with the St

We conclude that Stockt
free, in the exercise o
responsibilities, .
limits which will encouy
in educational programs
of pedagogical skills.
tenure...is regulated b
policy has profound imp
of the Stockton State (
program.
the mandatory negotiati
149.]

The same principles app

educational responsibilities,

76.

over that decision would have

D

-3

University’s ability to offer
| instruction programs and was,
iable. Local 195.

nt with the Commission’s holding and

fon State College),

hat case the College adopted

P.E.R.C. No.

th the proportion of tenured to
argued that adopting such a

matter of educational policy. It

created by the high proportion of

=)

=

Colleges’ flexibility to initiate

and specially skilled faculty in

y to reflect changes in programs and

tion and creativity. Id. at 149.

ate, the Commission held:
on State College should be
f its educational

to determine those tenure
rage maximum flexibility
and maximum utilization
The extent to which

y the...tenure ratio
lications for the quality
ollege educational

Such decisions should not be subject to

ons process.... [Id. at

ly here. 1In carrying out its

the University needed the flexibility
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to determine how best to carry o

In Stockton, the State needed a

in part, to hire specially skill
University needed a non-tenure ¢
retain the best clinical faculty
whether clinical faculty should
significantly interfere with the
determine how best to keep the ¢
to resolve the concerns expresse

Naturally, the AAUP had
its post-hearing brief and reply
that the University unilaterally
clinical faculty. The AAUP soug
clinical faculty would be eligib
they met the criteria establishe
no academic decision would be af
conceded it could not challenge

prerogative to create positions

prerogative, Bergen Pines County

77.
bt its clinical education program.
fertain tenure to non-tenure ratio,
bd faculty. Similarly, here the
linical position to attract and
available. Negotiations over

be eligible for tenure would
University’s flexibility to

linical program viable, and how best
i by the health related institutions.
a different approach. Throughout
brief, the AAUP consistently argued
eliminated tenure eligibility for
ht negotiations over whether

le for consideration for tenure if

H by the University. It argued that
fected by such negotiations, and it
the University’s managerial

(job creation is a managerial
Hospital, P.E.R.C. No.

87-25, 12

NJPER 753,754

determine who should receive tenjure

(§17283 1986)); esft

ablish criteria for tenure; and

(the establishment and

application of criteria is a manpgerial prerogative, Local 195, 88

N.J. at 417; State v. State Supe

rvisory Ees. Assoc.,78 N.J. at 90;

179

Dept. of Law and Public Safety v]. State Troopers NCO Ass’n.,
N.J.Super. 80, 90-91 (App. Div. [1981); and, neither the criteria for
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tenure nor who should get tenure

College v. AAUP, 295 N.J.Super.

The AAUP further argued

faculty were ineligible for tenu

engage in scholarship was incons

agents were not required to enga

eligible for tenure, and argued
promotion to Professor II was a

with the University’s managerial

primarily relied upon the Commis
University, 17 NJPER 212 to supp

The AAUP’'s arguments we
fact that both Nursing and Pharm

providing quality clinical instr

relationship with the health rel

78.

are negotiable. See, Union County

|5, 21-25 (App. Div. 1996)).

that the notion that clinical

re because they were not required to
istent with the fact that county

gje in scholarship yet were still
fhat being considered for tenure and
pbrocedural matter not interfering
prerogative. Finally, the AAUP
Bion’s decision in Rutgers

brt its arguments.
re not persuasive. They ignored the
hcy were facing a serious problem in
uction. It affected their

ated institutions which provided

clinical training for their students, and affected their

accreditation.
that problem, and the overwhelmi
their faculty,
and accrediting institutions wasg

clinical faculty position.

freedom, that is what the Univer

whether clinical faculty should

tenure would have negated the ve

Base

The University hpd to develop a policy to address

ng consensus among the Colleges and

the University administration, and the health related

to create a non-tenure track
d upon its right of academic
sity did. Any negotiations over

be eligible for consideration for

ry purpose for creating the clinical

position and could jeopardize the Colleges accreditation and their
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relationship with the health rel
students.

In its post-hearing bri
allegedly made by Professor Baro
clinical faculty series would no
without tenure. The AAUP seemed
remark demonstrated the Universi
offering its proposal for the ne
it or leave it basis. While I a
actually made the remark (Findin
that he did, I do not reach the

the AAUP. I believe th

If made,
policy the University had chosen
and Pharmacy. The University al

available for those employees pr]

wanted the opportunity to be considered for tenure.

track position was not resolving| the problem.

What the University needed was a
perfect sense that it would only

it came without tenure. Thus, i
comment demonstrates University

case,

if made at all, it was an

academic freedom.
I disagree with the AAU

unilaterally "eliminated" tenurs

79.
dted institutions that trained their
bf, the AAUP referred to a remark
he to Professor Keddie that the

T be established unless it came

to be arguing that the alleged
Fy’'s bad faith, and that it was

W position in the Senate on a take
m not finding whether Barone

y of Fact. No. 18), even assuming
same inference apparently drawn by
bt remark merely expressed the

to address the problems in Nursing
ready had a tenure track position
pbviding clinical instruction and who
But the tenure
It exacerbated it.
non-tenure position, and it makes
have created the clinical series if
f made, I do not find Barone’s
bad faith.

In the context of this

expression of the University’s

P’'s assertion that the University

eligibility for clinical faculty.
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Rather,

a non-tenure clinical position t

and Pharmacy.

University’s managerial prerogat

To eliminate, commonly

something.

I find that the Universi

The difference is

Webster’s Collegiate

80.
'y unilaterally "decided" it needed
b resolve the problems in Nursing
important because it impacts on the
ive to create positions.

remove or omit

jeans to get rid of,

Dictionary, Tenth Ed., 1993. The

act of removing something, such

the clinical faculty position, a

that position preexisted and was

the case.

been established.

was subsumed within the Universi
Tenure eligibility was never eli]

created a non-tenure track posit

I find that t

hs removing tenure eligibility from
gsumes that tenure eligibility for

now being changed. Such was not

Tenure eligibility fofr the clinical position had never

he issue of tenure eligibility here
Ly’s creation of the position.
minated, the University simply

ion to meet its educational goals.

Since the decision to create a npn-tenure position was educationally

based, the University was not ob

issue.

The comparison between

clinical faculty position is of

ligated to negotiate over the tenure

the county agent position and the

little relevance. Certainly, county

agents are not required to engage in scholarship to be considered

for tenure.

scholarship as a criteria for ca
suggesting that clinical faculty
consideration for tenure becaused

scholarship as a criteria for them to be considered for tenure.

But that is becausq

the University did not establish
unty agents. The AAUP seems to be
should be eligible for

the University need not establish

The
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University has the exclusive rig
clinical faculty. In fact, the
scholarship as a criteria for th
p.8), but that does not translat
position eligible for tenure. A
eligible for tenure because the
clinical position to carry out i
Negotiations over whether clinic
tenure would have interfered wit
how best to implement that progr

The county agent argume
faculty can, if they so choose,
University’s resolution creating
(CP-24, p. 4, item 3),
clinical position were not precl
offered tenure-track appointment
would require scholarship, but s

negotiable, the AAUP cannot nego

clinical faculty that do not require scholarship.

faculty have the opportunity for

The AAUP noted the well
labor organization does not have
criteria for granting tenure or
negotiate over the procedural pn
a grant,

Snitow, 103 N.J.

1

promotion,

at 124;

81.
ht to determine the criteria for
University did not establish

e clinical faculty position (CP-16,
e into making the clinical faculty
s I have found, the position was not
University needed a non-tenure

ts clinical education program.

al faculty could be considered for
h the University’s determination of
am.

nt is also weak because clinical
The

compete for tenure.

the non-tenure clinical position

clearly noted that faculty members in a

uded from applying for or being
s. Those tenure-track appointments
ince the criteria for tenure is not
tiate for tenure track positions for
Thus, clinical
tenure as do county agents.
established principal that while a
the right to negotiate over the

it does have the right to

ocess to be followed in making such

State College Locals v. State Bd.

I




H.E. NO. 99-7

Higher Ed., 91 N.J. 18, 32-33 (1

Dept. v. State Troopers NCO AssoO

82.

082) (both tenure); Law & Pub. Saf.

1981) (promotions). Then, relyi
Dept., 179 N.J.Super. at 93, and

14 NJPER 350, 351 (919135 1986)
Included among negotiab
guarantees that employe
employer’s promotional

congidered for promotio

the AAUP argued that the procedy
of employees to be considered as
or tenure.

While I agree with the
disagree with its application of
respect to the tenure issue,

tha

pari materia with the Local 195

negotiations over whether employ
position can be considered for t
interfere with the University’s
its educational policy, the AAUP
Dept.,

Camden County, and simila

establish a right to negotiate q
applies whether the AAUP seeks t
holding the clinical position ca
position, or whether the AAUP se

position, itself, should be on a

ver the tenure issue.

c., 179 N.J.Super. 80, 89 (App. Div.

ng on language in Law & Public Saf.

Camden County, P.E.R.C. No. 88-115,

which said in pertinent part:

le procedures are

es meeting all of the

criteria will be

n. [Id.],

ral process here included the right
eligible for promotion, appointment

AAUP’s statement of the law, I

it to the instant facts. With

t statement of law must be read in
test. Since I have found that
ees holding the clinical faculty
enure in that position would

managerial prerogative to establish

's reliance on Law & Pub. Safety

r cases is still insufficient to

This result
0 negotiate over whether employees
n be considered for tenure in that
eks to negotiate over whether the

tenure track. As I have previously
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noted, however, clinical faculty|can be considered for tenure if
they apply for and are appointed| to a tenure track position. The

issue over the consideration of rlinical faculty for promotion to

Professor II will be explained in my discussion of the secondary
issue below.

The AAUP’s reliance on Rutgers University, 17 NJPER 212 to

prove its case here is misplaced|. In that case, the AAUP

represented Visiting Part-Time Lecturers (VPL’s) who were employed

for at least their second semester. The case primarily involved the

negotiability of a number of proposals, some of which concerned job

security. The AAUP quoted from the decision at several points, but

primarily relied on the Commission’s discussion regarding the

proposed "Reappointment" clause.
B.
1.

employment .

2.

list shall include the

have taught in the dep4
Reappoi

reappointment.
this list unless major
dictates otherwise.

3.
particular appointment
consequences in future

Where possible, ass
according [to] the part
A new empl
employment shall not be
courses in advance of 3
a satisfactory record 9
major educational polic

Each department sha

list for part-time lect
least 90 days before th

A part-time lecturs

That clause said:

Reappointment

ignments shall be made
-time lecturer’s record of
oyee with no record of
assigned, or reassigned,
ny part-time lecturer with
f employment, except where
v dictates otherwise.

11 publish an eligibility
urer reappointments at

e semester begins. This
names of all those who
rtment and requested
ntment shall come from
educational policy

r who does not accept a
shall suffer no adverse
semesters.
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4. Part-time lecturers| who complete 4 semesters
of teaching shall be titled "senior part-time

lecturers." Semesters

taught prior to the

signing of this agreement shall be applicable to
this 4 semester total and each summer session
shall constitute a semepter under this provision.

5. "Senior Part-Time Lecturers" shall be

appointed indefinitely
course assignments and
[17 NJPER at 215.]

and shall have priority in
schedules.

Earlier in that decision, the Commission had said:

Although we have not decided the issue of
non-statutory tenure for professional employees,

we do not believe that
security significantly
policy. [Id. at 214.]

all such forms of job
interfere with educational

That quote demonstrates the Commission recognized that some forms of

job security do interfere with educational policy.

In considering the Reappointment clause, the Commission

first sought to distinguish between the decisions to hire, reappoint

and assign. It said:

Rutgers has a prerogative to hire employees. But
once hired, those emplgyees may be protected by a

job security provision

which affords their

employer an opportunity to evaluate their
performance before tenure is granted.

[Id. at 216.]

The Commission found that Paragraph B.1l. was not negotiable

because it interfered with management’s right to make assignments.

It also found that paragraph B.3. was not negotiable because its

protections were too broad, and

paragraph B.5. was not negotiable

because it did not protect management’s right to remove employees
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for cause, and because course as
prerogative. Id. at 216.

The Commission conclude
negotiable.
negotiable because it predominat
not prevent the University from

educational policy reasons. Id.

It also found that Para

said indefinite appointment subj
negotiable form of job security.
The AAUP drew a compari
regarding Paragraphs B.2. and B.
that the third sentence in B.2.
it

reappointment, and that here,

whether clinical faculty could b

it argued that its request here

B.4. which sought indefinite app

seek automatic tenure,

I do not find the AAUP’

The Commission held

only eligqg

85.
signment is a managerial

4, however, that Paragraph B.2. was
that the third sentence of B.2. was
ely related to job security, and did
deviating from the list for major

at 216.

graph B.4. was negotiable because it
ect to removal for cause was a

Id. at 21s6.

son between the Commission’s holding
4., and the facts here. It argued
concerned eligibility for

only sought negotiations over

e considered for tenure. Similarly,
is more modest than its request in
ointment, here it said it did not
ibility for tenure.

S arguments persuasive. The

Commission’s decision on B.2. and B.4. was predicated on the

principal that negotiations over
significantly interfere with edu
Commission recognized that some
with the determination of educat

one of them. The AAUP’s argumen

those subjects would not

cational policy decisions. The
forms of job security may interfere
ional policy. This case represents

t that it is not seeking to




H.E. NO. 99-7
negotiate over criteria for tenu
decision to grant or deny tenure
needs a non-tenure track positio
employment of qualified clinical
Colleges’ accreditation. It can
position becomes a tenure track
University could "hire" a clinic
position, it would adversely aff
implement its academic program i
negotiate with the AAUP over whe
position could then obtain tenur
professors who prefer a tenure-t
to apply for one.

The Commission’s refere

decision in Rutgers, The State U

86.
re, nor seeking to restrict Rutgers
misses the point. The University
n to hire and continue the
instructors and to maintain the

not do that if the clinical faculty

pbosition. Similarly, even if the
pl instructor into a non-tenure
ect the University’s ability to
f it was subsequently required to
ther employees hired into such a
Besides,

e. those clinical faculty

rack position are already eligible

NJPER 13 (1976), also does not h

relevant part of Rutgers, 2 NJPER

clause concerning the scope of t
given, is to be University-wide
held that language relating to q
matter of educational policy. T
would interfere with educational
the result here.

I believe that the Comm

Institute of Technoloqgy,

P.E.R.C.

nce in Rutgers, Id. at 214, to its
iversity, P.E.R.C. No. 76-13, 2
elp the AAUP’s case. In the

13, the Commission held that a

enure, that is, whether tenure, once

or less, is negotiable; but it also
uotas on tenure would infringe on a
he key is that where negotiations

policy it is not allowed. Such is

ission’s decision in New Jersey

No. 83-72, 9 NJPER 33 (414016
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1982), aff’'d NJPER Supp.2d 141 (

relevant comparison to this case
Institute had reached the point
offer tenure on appointment, or
to teacher applicants who could
assurances. The Institute inten
applicants who already had tenur
and where it was necessary in or
teach at NJIT. The Institute in
(PSA) of its decision, but after
negotiable the Institute filed a
regarding the matter.

The Commission applied
concluding the issue was not neg
one of job
statute or regulation preempted

third part of the test it said:

87.
f126 App. Div. 1984), is a more
than Rutgers, 17 NJPER 212. The

where it needed the flexibility to

n multi-year contract on appointment
not be recruited without such

ded to make those offers to

e or multi-year contracts elsewhere,
der to induce those teachers to
formed the professional association
the PSA insisted the decision was

Petition for Scope of Negotiations

the Local 195 test ultimately

otiable. It held that the issue was

security affecting employee work and welfare, and that no

negotiations, but after applying the

...we conclude that a negotiated agreement

prohibiting NJIT’s abil
multi-year appointments
choice when necessary t
would significantly int
determination of two fu
educational policy; sel
awarding of tenure for
NJPER at 35.]

Citing a long list of cases, the

It has been repeatedly
employer has the non-ne
the applicants it deems
positions. [Citations

ity to grant tenure or
to applicants of its

o recruit these applicants
erfere with the

ndamental matters of
ection of personnel and

individual employees. [9

Commission also said:

held that a public
gotiable right to select
best for particular
Omitted. Id.]
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The Appellate Division affirmed

expressed by the Commission. Se
North Bergen Teacher Fed., 141 N

(the selection of candidates is

NJIT is, thus, closely
Commission and Appellate Divisio
unilaterally offer tenure or mul
order to recruit and hire the te
philosophy must apply here but w
needed to unilaterally offer a n
recruit and hire the best clinic
maintain its accreditation of th

NJIT, I find that the University

negotiations.ll/
In another related case

Dentistry of New Jersey v. Ameri

88.

substantially for the reasons

=

> also, North Bergen Bd. Ed. v.
.J.Super. 97, 103 (App. Div. 1976)
a major educational policy decision).
related to this case. There the

n allowed the Institute to

ti-year contracts on appointment in
achers it needed. The same
ith a reverse fact. The University
on-tenure track position in order to
al faculty it could attract, and to
e Colleges.lg/ In accordance with

's decision cannot be subject to

University of Medicine and

H

can Association of University

Professors, 223 N.J.Super. 323 (
(1989), the Appellate Division f

prerogative to require tenured f

App Div.

1988), aff’'d 115 N.J. 29
ound that UMDNJ had the managerial

aculty to retire upon reaching age

10/ Where an issue involves hiring it implicates a significant
educational purpose and is non-negotiable. See Teaneck Bd.
Ed. v. Teaneck Teachers Agss’'n., 94 N.J. 9, 16, 20 (1983).

11/ See also, Gloucester Countly, P.E.R.C. No. 89-70, 15 NJPER 69

(20026 1988), where the Q
prerogative to create a th
posted in the contract in
condition in a County nurs

ounty had the managerial

ird shift beyond the work hours
order to alleviate an unsanitary
ing home.
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negotiations on the first two pa
the third part of that test conc
how the institution could best a
purpose which is a managerial pr
It implicates important
desire of an individual
the expertise which he

institution’s need to b
deploy its faculty in d

The Court applied the Local

89.
| 195 test finding no impediment to
rts of the test, but upon applying
luded that the dominant concern was
chieve its mandated educational
erogative. The Court said:
trade-offs between the

to continue working and
provides versus an

ring in new faculty, to
ifferent academic areas

and to open up tenure a
in order to retain its
afford equal employment
Added. 223 N.J.Super. a

nd promotional positions
current faculty and to
opportunities. [Emphasis
t 334.]

The Court cited examples as to why the retirement policy may be

implemented including that "the
essential to the vitality of the

335. It also said that:

Nothing could be more g
goals of an institution
the vitality of that in
its ability to hire, re
faculty. [Id. at 335-3
I find the court’s abov
applicable to the instant case.
create the non-tenure clinical g
integrity of its clinical educat
Pharmacy.

That position gave th

retain and deploy the best clinj

ability to employ new faculty is

academic environment...." Id. at

ermane to the educational

of higher education than
stitution as reflected in

tain and deploy its

36.1

e-quoted language and reasoning
Here the University needed to

osition to maintain the vitality and

ion programs in Nursing and

lose Colleges the ability to hire,

cal faculty it could attract to

maintain a viable relationship with the health related institutiomns
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in which its students were train%d and to meet the accreditation
standards.

In addition to the abové Local 195 discussion, I note the
evidence here shows a history ofithe University unilaterally
creating a non-tenure track position without AAUP objection (Finding
of Fact No. 1). To the extent the University acted consistent with
its prior practice its conduct did not violate the Act. See, So.

River Bd. Ed., P.E.R.C. No. 86-132, 12 NJPER 447 (417167 1986),

aff’d NJPER. Supp.2d 170 (9149 App. Div. 1987); Sussex County,
i
P.E.R.C. No. 83-4, 8 NJPER 431 q113200 1982); Rutgers University,

P.E.R.C. No. 82-98, 8 NJPER 300 (Y13132 1982).

Based upon the above dﬂscussion, I recommend the Commission
find that the University had th% managerial prerogative to create
the clinical faculty series as 4 non-tenure track position and,
therefore, it did not violate t&e Act by refusing to negotiate with
the AAUP over the tenurability df the position. Having found that
the tenurability of the clinicaﬂ faculty position was not
negotiable, I also find that th% University did not violate the Act
by refusing to negotiate over tﬁe proposal submitted to the
University Senate as alleged in%CO-94-112 which was incorporated
into this charge, and, did not #iolate the Act as alleged in
C0-94-310 by: refusing to nego&iate over the creation and
implementation of the clinical %aculty series; failing to earlier
notify the AAUP that it believe# the tenurability of the clinical

faculty position was non-negotidble; unilaterally establishing the
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non-tenure nature of the new position at the time it was proposed;
not claiming whether the tenurability of the position was a matter
of educational necessity; refusing to negotiate over the eligibility
of incumbents for tenure in the clinical faculty position; and,
failing to negotiate with the AAUP over the tenurability of the

position before the Board of Governors approved the proposal for the

position.

The Secondary Issue

In its charge, argument and briefs, the AAUP alleged that
the University failed to negotiate with it over the eligibility of
clinical faculty for promotion to higher rank and salary. Its
reference to "higher rank" meant the Professor II level which was
the highest professor rank, and highest pay level for members of the
AAUP unit. 1In its brief, the AAUP argued that by precluding
clinical faculty from promotion to Professor II, Rutgers was
imposing a cap on available salaries for clinical faculty. In its
reply brief, the AAUP argued,

...that because promotion to Professor II affects

whether a faculty member has access to higher

salary ranges, eligibility for promotion is

negotiable as an issue concerning rates of pay.

There are two elements to this secondary issue, eligibility
for promotion to the rank of Professor II, and eligibility to reach
the salary levels that apply to the Professor II rank. Based upon

the above arguments in its briefs, I believe that the AAUP is
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primarily concerned about clinical faculty having the opportunity to
reach the highest salary levels provided by contract.

It is well established that the qualifications for

promotion are not negotiable. Middlesex County Bd. Social Services,

P.E.R.C. No. 92-93, 18 NJPER 137, 139 (923065 1992); Franklin Twp.

Bd. Ed., P.E.R.C. No. 90-82, 16 NJPER 181 (921077 1990); Willingboro

Bd. E4., P.E.R.C. No. 82-67, 8 NJPER 104 (913042 1982); and the
criteria for promotion and decision to promote are not negotiable.

Teaneck Bd. Ed., 94 N.J. at 16; State Supervisory, 78 N.J. at 90;

North Bergen Bd. Ed., supra. The amount of salary or compensation
an employee in a given title can receive, however, 1is negotiable,
Englewood, 64 N.J. at 6, 7.

Based upon those legal standards, the AAUP is not entitled
to negotiate with the University over the qualifications or criteria
for promotion to Professor II. Since in CP-16, p.13, the University
set "scholarly eminence" as a qualification for promotion to
Professor II, and because it did not include clinical practice as a
criteria for consideration in determining promotion to Professor II,
those employees holding the non-tenure clinical faculty position are
not qualified, and therefore not eligible, for promotion to the
Professor II rank while holding such positions. In comparison,
clinical faculty holding the tenure track positions listed in CP-16
are, of course, eligible for promotion to Professor II. Thus, the
AAUP is not entitled to negotiate with the University over the

eligibility of non-tenured clinical faculty for promotion to

Professor II.
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Compensation is another matter. The AAUP was, and is,
entitled to negotiate with the University over salaries for clinical
faculty, including a salary equal to or better than the one
available to employees holding the Professor II rank. On September
21, 1993, in CP-6, the AAUP made its first demand to negotiate over
negotiable subjects for the clinical faculty position. On April 12,
1994, just before the Board of Governors considered the clinical
faculty position, the University offered to negotiate over

...specific mandatorily negotiable subjects that

the AAUP wishes to negotiate that are different

from the terms of the contract.... [CP-21]

The AAUP responded by letter of April 15, 1994 (R-5), but
it did not request negotiations over salary for clinical faculty, or
over procedural matters, or over other negotiable matters affecting
the clinical faculty position. Rather, it continued to demand
negotiations over tenurability, and eligibility for the rank of
Professor IT.

After the Board passed CP-16 in April 1995, the AAUP on
June 13, 1995 (CP-28), notified the University that the regulation
changes in CP-16 affected:

...mandatorily negotiable terms and conditions of

employment including salary scales and
eligibility for certain promotions and tenure...

for clinical faculty, and it renewed its demand to negotiate over
those terms.
The University promptly responded on June 19, 1995 (CP-29),

specifically offering to negotiate salary:
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If the AAUP wishes to negotiate salary schedules

for clinical faculty that are different than the

salary schedules for other bargaining unit

members, please send me a proposal.

The AAUP never pursued that offer, nor did it submit a
proposal to negotiate over any negotiable matters. On June 27, 1995
(CP-30), it again insisted that negotiations over eligibility for
tenure, and eligibility for promotion to Professor II was
mandatorily negotiable. On November 14, 1995 (CP-50), the AAUP
submitted a proposal to negotiate, but it did not contain a proposal
to negotiate salary schedules as the University had offered. The
proposal in CP-50 merely concerned the AAUP’'s demand to negotiate
eligibility for tenure, and promotion to Professor II.

Since the University clearly offered to negotiate a
different salary schedule for employees holding the non-tenure
clinical faculty position, an offer which the AAUP failed to pursue,
the University has, to date, met its obligation to negotiate over

compensation for clinical faculty. Compare, New Jersey Highway

Authority, P.E.R.C. No. 91-19, 16 NJPER 486 (921211 1990). Once
made, the AAUP had the burden to pursue the University’s offer to

negotiate over compensation. Compare,_Trenton Bd4d. Ed., P.E.R.C. No.

88-16, 13 NJPER 714 (918266 1987); Town of Secaucus, P.E.R.C. No.

87-104, 13 NJPER 258 (918105 1987); Monroce Tp. Bd. Ed., P.E.R.C. No.

85-35, 10 NJPER 569 (915265 1984). The AAUP, of course, may choose

to engage in such negotiations at a later time.
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Additionally, I conclude that the University made a timely
offer to negotiate compensation. The University was entitled to
complete the title creation process, including obtaining advice from
the Senate, before it engaged in negotiations over compensation.

The University made its first offer to negotiate over negotiable
subjects on April 12, 1994 (CP-21), before the Board of Governors
adopted the new clinical series on April 15, 1994. It made the
gspecific offer to negotiate salary on June 19, 1995 (CP-29) two
months after the Board adopted the criteria and regulations for the
position (CP-16), but before anyone was hired into the position.
Under those circumstances, the University met its obligation to
negotiate.

Based upon the above discussion, I find that the University
has not failed to negotiate with the AAUP over compensation for
clinical faculty or over other negotiable subjects. Thus, I
recommend dismissal of the allegation that the University refused to
negotiate over the eligibility of clinical faculty for promotion to
Professor II, and refused to negotiate over salary scales or

procedural matters affecting the clinical faculty position.

Other Issues

Of the remaining issues raised by the other allegations in
the charge several concerned the University’s submission of the
clinical faculty proposal to the Senate for advice and to the Board

of Governors for final adoption.
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Contrary to the AAUP’s allegation, the evidence does not
establish that the University intentionally sought to delay or avoid
its negotiations obligations or undermine the AAUP by seeking Senate
advice. Nor did it wviolate the Act by refusing to negotiate over
negotiable subjects until after the Senate process had been
completed. In Dungan, the Court encouraged bringing issues of
academic freedom and tenure to academic procedures outside the
collective negotiations process. 64 N.J. at 355. That is precisely
what the University did in bringing its proposal before the Senate.
The Senate process certainly took some time, but the University
could not be required to negotiate over the terms and conditions for
a position until the position existed. The position did not exist
until adopted by the Board in April 1994, and the University made
its first offer to negotiate just before the Board formally created
the position. That met its obligation to negotiate. The evidence
did not support a finding that the University intended to negotiate
only some negotiable terms pertaining to the clinical series.
Additionally, the University did not repudiate its duty to
negotiate, and did not unlawfully impose negotiable terms of
employment. I find it acted in good faith. The University offered
to negotiate over salary and other negotiable terms but the AAUP did
not pursue those offers. Rutgers’ adoption and implementation of
its academic and promotions policy in CP-16 was the exercise of its
managerial prerogative to establish job qualifications and criteria,

and was, thus, not negotiable. The evidence did not show that
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Rutgers unlawfully impeded timely access to contractually agreed
upon methods for dispute resolution; and, the University was
entitled to include in the resolution creating the non-tenure
clinical position that appointment thereto could be immediately
made. The appointment process was a hiring function, and hiring is
a managerial prerogative. Teaneck Bd. Ed., 94 N.J. at 16; No.

Bergen Tp. Bd. Ed., 141 N.J.Super. at 103.

Having found that the University did not repudiate its
collective agreement with the AAUP (J-1), any issue over whether
either party violated Article 19 was not properly before me. Such
issues should be pursued through the dispute resolution mechanism

contained in the parties collective agreement. See State of N.J.

(Dept. Human Services), P.E.R.C. No. 84-148, 10 NJPER 419 (15191

1984).

Finally, even assuming that Vice-President Norman offered
to negotiate over tenure for the clinical position and then withdrew
that offer arguing it was non-negotiable, it would not constitute a
violation of the Act. Since the tenure issue here was not
mandatorily negotiable Norman would have had the right, perhaps the
obligation, as a matter of law, to withdraw any offer to negotiate
over that issue. The negotiability of tenure in this case does not
turn on Professor Keddie'’'s belief or opinion about what Norman
said. It turns on the application of Local 195. See Rutgers
Universgity, P.E.R.C. No. 96-88, 22 NJPER 247, 248 (927130 1996).
Consequently, the non-negotiability of the tenure issue here was a

defense for refusing to negotiate.
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Accordingly, based upon the above findings and analysis, I

make the following:

Conclusions of Law

The University did not violate N.J.S.A. 34:13A-5.4a(l) or
(5) by creating the clinical faculty series as a non-tenure track
position; by not changing the qualifications and criteria for
promotion to Professor II to include employees holding the above
clinical faculty position; by unilaterally submitting the proposal
for the new position to the Senate for advice and waiting until the
advice process was completed before offering to negotiate over
negotiable subjects; or, by any other actions it engaged in

regarding this matter.

RECOMMENDATTION

I recommend the Complaint be dismissed.

/// Arnold ©. Zudlck
Senior Hearing E iner
Dated: October 5, 1998 (//
Trenton, New Jersey
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